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SUMMARY  OF  RECOMMENDATIONS 


The  Select  Committee  on  State  Employee  Pay  recommends  that 
the  Forty-Fifth  Legislature: 

(1)  EXCLUDE  FROM  COLLECTIVE  BARGAINING  PERSONS  WITH  ACCESS 
TO  CONFIDENTIAL  LABOR  RELATIONS  INFORMATION. 

Personnel   who    serve    in   a   confidential    capaaity 
to   management ' s    labor   relations    team   are   not 
now    exempt    from   inclusion    in    a    bargaining   unit. 
(A    bargaining    unit    is    a    group    of   employees    who 
are   banded   together   for    the   purpose    of  aollective 
bargaining . )      These    confidential- type    employees 
include    secretaries    in    the   Personnel    Division, 
secretaries    to    key    agency    managers ,    the    secretary 
or   clerk    to   a   board   of  school    trustees ,    etc. 
Because    these    employees    have    access    to    management  's 
bargaining   position,    strategy ,    and    tactics,    they 
should  be    excluded  from   participation   as   a   union 
member   in   collective   bargaining .       In   addition, 
these    employees    usually    prefer    to   be    excluded 
from  bargaining   units;    they    otherwise   often 
develop    very    uncomfortable    loyalty    conflicts . 

(2)  PROVIDE  THAT  ANY  NEGOTIATED  AGREEMENT  WHICH  INCLUDES 

A  PROVISION (S)  THAT  EXCEEDS  STATE  LAW  OR  THAT  REQUIRES 
APPROPRIATIONS  FOR  IMPLEMENTATION  RECEIVE  LEGISLATIVE 
APPROVAL  BEFORE  BECOMING  EFFECTIVE. 

Current    law   does    not   specifically    address    the 
question   of  management  ' s    authority    to   negotiate 
changes    in   statutorily    established  provisions , 
such   as    fringe   benefits ,    without    legislative 
approval.       The    Committee's    recommendation   would 
clearly    define    this    authority    --    legislative   action 
would  be   necessary    to    implement   a   negotiated 
settlement    that   required   appropriations    or    that 
included   a   fringe   benefit   provision    that   exceeded 
the    benefit    allowed   by    law. 

(3)  MANDATE  COALITION  BARGAINING  ALONG  OCCUPATIONAL  LINES 
FOR  ECONOMIC  ITEMS  IN  STATE  GOVERNMENT. 

There    are    53    bargaining   units    in   state   government 
and   another    17   units    in    the    University   System. 
(A    bargaining   unit   is   a   group   of  employees    banded 
together   for    the   purpose   of  collective   bargaining 
as    designated  by    the    Board   of  Personnel   Appeals . ) 

Under   current    law,    the    employer    (the    state)    bargains 
separately   with   each   of   the   53    units.      Many    of   these 
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units    represent    the    same    job    alassifioation;    in 
fact,    there    are    several    situations    in   which    the 
same    job    classification    (e.g.^    teachers )    in    the 
same    agency    ( e  .  g .  j.    Department    of  Institutions  ) 
is    split    into    two    or   more    separate    bargaining 
units    represented   by    two    or   more    different    unions 
(e.g.,    ME A,    AFT,    MPEA,    AFSCME). 

At    the    same    time    that    the    employer    is    bargaining 
with    52    separate    units    (represented   by    18    different 
labor   organizations) ,    the    employer    is    responsible 
for   maintaining    equity    throughout    a    single    classifi- 
cation  and   wage    plan.       The    problem    is    the    near 
impossibility    of   conducting    several    separate    negotia- 
tions  for    the    same   job    classification   and   still 
maintaining    classification    and   wage    equity. 

Coalition   bargaining   along    occupational    lines    for 
economic    items    would   resolve    this    dilemma.       For 
example ,    assume    that    there    are    S   bargaining    units, 
each   of  which   contains    several    different   classes 
of   employees ,    and  each   of  which    is    represented 
by    a   different    union.       Assume    further    that    each 
unit    contains ,    among   others,    a    class    of    "technical" 
employees .       For    the    purposes    of   bargaining   on 
economic    items    for    these    "technical"   employees , 
the    representatives    of    the    2    bargaining    units 
would   be    banded    together    as    a    coalition    --    they 
would   negotiate    as    "one"   with    the    employer .       In 
this    manner,    equity    would   be    maintained   for   all 
"technical"    employees . 

(4)  ELIMINATE  THE  RIGHT  TO  NEGOTIATE  JOB  CLASSIFICATIONS. 

A    job    classification    and   wage    plan    is    supposed    to 
provide    an    orderly    system   of   arranging   jobs    accord- 
ing   to    approximately    similar    duties    and   responsi- 
bilities   so    that    "similar   pay    for    similar   work" 
can    be    achieved   and   maintained.       Jobs    are    classified 
by    standardized   methodologies    to    ensure    equity 
throughout    the    entire   work   force. 

The    question    addressed   by    the    Committee's    recor.- 
mendation    is    whether    the    integrity    of  a   classifica- 
tion  and  pay   plan   can   be   maintained   if   the    scope 
of  collective    bargaining    includes    the    classification 
of  positions . 

Under    current   Montana    law,    job    classifications    are 
negotiable    ( 59-907 ) .       At    the    same    time,    the    state 
is    required    to    classify    positions    so    that    similar 
pay    is    provided   for    similar   work    ( 59-906 ) .       This 
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is    a   aonfliot:      how   aan    indiv iduat    job    alassifioa- 
tions    be   negotiated   in   a    situation   of  multi-unit 
bargaining   and   still    maintain    similar   pay    for 
similar   work? 

The    Committee's    recommendation    eliminates    classifi- 
cation  from   the    scope    of  bargaining .       The   recommen- 
dation  assumes    that   pay    rates    for   all    classifications 
will   be   negotiable   within    the   framework   of  coalition 
bargaining   along   occupational    lines.       Thus ^    the 
integrity    of   the   classification   and  pay    system 
will   be   maintained. 

(5)  ALLOW  EMPLOYEES  WHO  ARE  IN  BARGAINING  UNITS  THE  RIGHT 
TO  FILE  ONLY  ALLOCATION  APPEALS. 

Under    current    law,    an    employee    may    file    a    classifi- 
cation  appeal   with    the   Board   of  Personnel   Appeals 
while    his   bargaining   unit   is    simultaneously    engaged 
in   negotiations    that   may    affect   his    classification. 
Even    after    a    negotiation    has    been    completed,     the 
employee   may   file   a   classification   appeal.      A 
serious   question   arises:      Which   has   precedence    -- 
a    negotiated    settlement    or   a    Board   ruling? 

The   broader   questions    raised  are:      Should   an    employee 
represented  by    a   bargaining   unit   be   allowed   to   appeal 
his    classification   at    the    same    time    that   his    unit 
representative    is    engaged   in    negotiations?      Should 
the    employee   be   allowed   to   appeal   after   a   contract 
is    negotiated   and   ratified?      If   the    Board   rules    to 
raise    or    lower    the    appellant's    classification,    should 
that    ruling    supersede    a    negotiated   contract? 

The    Committee's    recommendation   is    to    allow   employees 
who    are    in    bargaining   units    the    right    to    only    file 
an    "allocation   appeal."      (An    "allocation   appeal"   is 
one    in   which   an   employee   believes    that   his   duties 
warrant   a   different    level   within    the    series    than 
the    one   assigned,    e.g.,    an  Accountant   I  who    believes 
that    the   work   he    is    doing   is   more    correctly    defined 
in    the    job    specifications    as    an   Accountant    II   and, 
so    stating ,    files    an   appeal   with    the   Board.       The 
employee   filing   an    "allocation   appeal"   is    not 
questioning   the   job   specifications    that   classify 
an   Accountant   J;  rather,    he    believes    that   Accountant 
II   more   properly    defines    his   particular   work,    and 
therefore    appeals    to   be    "allocated"   to    that   position. ) 

The    Committee's    recommendation    assumes    that: 
(1)    coalition    bargaining   will    occur    along   occupa- 
tional   lines,    and    that    (2)    the    rate    of   pay    for   a 
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particular   oaaupational    series    wilt    be    negotiated. 
The    negotiations    would   determine    the    pay    rate    for 
a   particular   job    series    within    an    occupation,    e.g., 
the    Accountant    Series.       Because    there    may    be    questions 
of   individual    allocations    being    incorrect    after 
negotiating    the    pay    rate    for    all    classes    within   an 
occupational    unit,    employees    should   have    the    right 
to    file    "allocation    appeals."       ("Allocation    appeals" 
may    be    filed   by    one    employee    or   by    a    group    of 
employees . )       In    the    same    vein,    only    allowing    "allocation 
appeals"    eliminates    the    conflict    between    a   negotiated 
contract    and   a   Board   order   because    the    grade    level 
of   the    class    (i.e.,    the    rate    of  pay)    would   be    re- 
solved  at    the    bargaining    table    and    the    Board  would 
review    the    allocation   of  positions   within    the   classes 
as    the   result   of   the   formal    appeal. 

(6)  PROVIDE  THAT  UNORGANIZED  EMPLOYEES  MAY  FILE  EITHER  AN 

ALLOCATION  OR  A  CLASS  ACTION  APPEAL  BUT  NOT  BOTH  EXCEPT 
UNDER  CERTAIN  CIRCUMSTANCES. 

This    recommendation   affects    those    state    employees 
in    the    class fied   service    who    are    not    members    of 
labor   organizations . 

A    "class    action   appeal"   is    an   appeal   by    all    or 
most    of   the    employees    in    a    certain    job    classifica- 
tion   (e.g.,    60    of   80   Social    Workers    I).       The 
appellants    contend    that    the    Social    Worker    series 
has    been    misclassified   within    the    classification 
system.       The   award  of  such   an   appeal   can   affect 
the    grade    levels,    i.e.,    rates    of  pay,    of   the 
entire    series. 

Under    the   current    law,    an    employee    has    the   right 
to    file    both   an    appeal    of   his    assigned   classification 
(an    "allocation    appeal" )    and   also    be    a   member    of  a 
"class    action   appeal, "  which   may    result    in    the 
adjustment    of   grade    levels    for    the    entire    series. 
Both   appeals    may    be    under   consideration   by    the 
Board   of  Personnel    Appeals    simultaneously . 

The    question    raised   is    whether   an    employee    should 
have    two    opportunities    to    appeal/change    his 
classification.      From   a   personnel    administration 
perspective ,    to   allow    two    appeal    avenues    is    redun- 
dant   and   inefficient. 

The    Committee  ' s    recommendation   provides    that    an 
unorganized   employee   may    file    either   an    allocation 
or   a   class    action   appeal    but    not   both.      However , 
an    employee   who    has    filed  an   allocation   appeal 
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may    file    or   be   a   member   of  a    class   action   appeal 
if:       (1)    the    employee   can    establish    that   his 
position   was    initially   misclassified   in    the 
classification   system^    or    (2)    that   since    then, 
the    employee    can    establish    that   a   significant 
change    has    occurred   in    his    duties    and  responsi- 
bi  lities . 

(Employees   who   are    organized   into   bargaining 
units   would  only   be    allowed   to    file   allocation 
appeals.      If  coalition   bargaining   along   occupa- 
tional   lines    is    mandated,    the   question   of   the 
grade    level    assigned   to   a   job   series   would  be 
resolved  by    negotiation.       Class    action   appeals 
are    in   reality    a   question   of   the   appropriate 
grade    level   for   particular   job    classes.) 

(7)  REMOVE  THE  UNIVERSITY  SYSTEM  FROM  THE  JURISDICTION  OF 
THE  CLASSIFICATION  AND  PAY  PLAN. 

Under   current   statutes ,    the    University    System 
conducts    its    collective   bargaining   separate   and 
apart   from   the    rest   of   the   Executive   Branch. 
Concurrently 3    employees    of   the    University   System 
(except   faculty)    are    under    the   provisions    of   the 
classification   and  pay   plan.       Thus ,    there    is    a 
serious    diffusion   of  authority    --  the   Executive 
Branch    has    responsibility    to    administer    the 
classification   and  pay   plan   for   all   state 
employees    and,    yet,    has    responsibility   for 
negotiations    involving   only    those   employees    in 
the    Executive    Branch. 

This    diffusion   of  authority    has    resulted   in 
different   rates    of  pay    being   negotiated  for    the 
same   job    classifications    in    the    University   System 
and   the   Executive    Branch.       For   example ,    the 
negotiated   grade    and   step   for   Plumbers    in    the 
University    System    equals    $8.02    per    hour,    while 
in    the   Executive    Branch    it    is    $7.22    per    hour. 
In   short,    classification   and  pay   plan   equity 
between    the    two    authorities    has   proven    impossible 
to    maintain. 

To   resolve    this    problem,    the    Committee    considered 
two   options:       (1)    consolidate   all   responsibility 
for   bargaining   under   one   management   authority ;    or 
(2)    remove    the    University    System   from    the    juris- 
diction  of   the    classification   and  pay    plan.       The 
Committee   chose    the    latter   option.       The    Committee 
questioned  whether    the    Legislature    (given    the 
constitutional   provision   affecting    the    University 
System)    could   compel    the    University    System   to 


-5- 


give    its    bargaining   authority    to    the    Executive 
Branch.       The    Committee    also    thought    that    the 
University    System^    under    a    directive    from    the 
Board   of  Regents ,    could   come    under    the    present 
classification    and  pay    plan    voluntarily    if  it 
so    desired.       Referring   again    to    the    Constitution, 
it    appeared    that    the    University    System   was    under 
the    present    classification    and   pay    plan    voluntarily 
even    though    the    statute    stated   otherwise . 

Removing    the    University    System   from    the    classifi- 
cation  and  pay   plan    clearly    establishes    two 
authorities    for    the   operation   of  classification 
and  pay    and   collective    bargaining .       Although 
equity    between    the    two    authorities    is    not   re- 
established,   equity    within    each    authority's 
sphere    is    more    easily    maintained. 

(8)  COLLECTIVE  BARGAINING  AND  THE  OPEN  MEETING  LAW:    (A) 
REQUIRE  THAT  INITIAL  UNION  DEMANDS  AND  INITIAL  EMPLOYER 
PROPOSALS  AND  THE  EXECUTED  AGREEMENT  BE  OPEN  TO  THE 
PUBLIC;  AND  (B)  PROVIDE  THAT  ACTUAL  COLLECTIVE  BARGAINING 
SESSIONS  BE  CLOSED  TO  THE  PUBLIC  UNLESS  OTHERWISE  AGREED 
TO  BY  THE  PARTIES  TO  THE  NEGOTIATIONS. 

During    the    course    of   the    Committee's    study,     the 
question    arose    as    to   whether   bargaining   sessions 
should   be    closed    to    the   public.       The   present    law 
is    not    clear    on    this    question. 

Traditionally ,    negotiating    sessions    have    been 
closed    to    the    public;    closed-door   sessions    usually 
allow   more    give    and    take    by    unions    and   employers 
than    open    meetings .       Open-meeting    sessions    tend 
to    become    "propagandistic"   rather    than    "good- faith 
negotiation"   sessions . 

The    Committee    decided   to    clarify    the    issue   by 
providing   for    closed-door   bargaining    sessions . 
Concurrently ,    the    Committee    decided    that    the 
public    has    a   right    to    know    the    initial    demands 
and   counter-proposals    of   the   parties    to    the 
negotiations    as    well    as    the    final    results    of 
the    negotiations . 

(9)  CLARIFY  A  QUESTION  REGARDING  ARBITRATION  TO  PROVIDE 
THAT  GRIEVANCE  ARBITRATION  CLAUSES  IN  A  COLLECTIVE 
BARGAINING  AGREEMENT  ARE  ENFORCEABLE. 

Section    17-807,    R.C.M.     1947,    enacted   in    1895, 
states    that   an   agreement    in   a   contract    to    sub- 
mit   a    controversy    to    arbitration    is    not    enforceable . 
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However,    Section    59-2610,    enacted   in    1973,    states 
that    the   parties    to   a   negotiation   may    include    in 
a    contract    a   provision    for    the    arbitration    of 
grievances    and   disputed    interpretations    of 
agreements . 

Arbitration   clauses    are    standard  in   most    labor 
contracts ;    they    exist    to   provide    a  peaceful 
resolution    to   disputes    arising   during    the    life 
of   a    contract    over    the    terms    of  a    contract. 

To    clarify    any   question   about    the    legality    of 
arbitration    clauses ,    the    Committee    recommends 
that    17-807   be   amended   to    eliminate    the    language 
regarding   the    unenforceability    of  an   arbitration 
clause . 
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GLOSSARY:   PUBLIC  SECTOR 
COLLECTIVE  BARGAINING 

Agency    Shop   —  A  provision  in  a  collective  agreement  which  requires 
that  all  employees  in  the  negotiating  unit  who  do  not  join  the 
exclusive  representative  pay  a  fixed  amount  monthly,  usually 
the  equivalent  of  organization  dues,  as  a  condition  of  employ- 
ment.  Under  some  arrangements,  the  payments  are  allocated  to 
the  organization's  welfare  fund  or  to  a  recognized  charity. 

Agent    —  Persons  or  groups  of  persons  such  as  union  organizations 

or  management  negotiators  authorized  to  represent  employees  or 
management  in  collective  bargaining  talks  and  other  union 
activity. 

Appropriate    Unit   —  A  group  of  public  employees  banded  together  for 
collective  bargaining  purposes  as  designated  by  the  board  [of 
personnel  appeals]  (59-1602,  R.C.M.  1947). 

Arbitration    —  The  process  of  referring  to  a  third,  neutral  party 
issues  which  management  and  employees  have  been  unable  to  re- 
solve.  The  decision  of  arbitrators  can  be  made  binding  or  non- 
binding  and  the  requirement  to  arbitrate  disputes  can  be  com- 
pulsory or  voluntary.         i 

Authorization    Card   —  A  means  by  which  employees  within  a  prospective 
unit  may  indicate  their  desire  to  be  represented  by  a  particu- 
lar organization  as  their  bargaining  agent.   An  integral  part 
of  the  recognition  and  certification  process. 

Bargaining   Unit   —  The  grouping  of  employees  in  similar  job  status 
categories  for  purposes  of  negotiating  conditions  of  emplxSy- 
ment. 

Board   —  The  Montana  Board  of  Personnel  Appeals,  provided  for  in 
section  82A-1014,  R.C.M.  1947. 

Certification  —  That  process  through  which  an  employee  organization 
is  endowed  with  status  as  a  sole  and  exclusive  bargaining  agent 
for  a  designated  unit. 

Checkoff   --  The  deduction  of  union  or  organization  dues  directly 
from  employee  paychecks  by  management.   A  mechanism  of  union 
security  much  desired  by  union  groups. 

Closed  Shop   --  The  form  of  union  security  which  requires  that  an 
individual  be  a  member  of  the  union  which  is  the  certified 
bargaining  agent  prior  to  eligibility  for  initial  employment. 
Generally  illegal  and  unapplicable  to  the  public  sector. 

Coalition   Bargaining   —  Bargaining  with  one  employer  by  several 
units  or  unions  jointly,  usually  over  benefits  which  the 
units  (and  often  the  employer)  wish  to  be  identical  for  all. 
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Collective    Bargaining   —  A  process  whereby  employees  as  a  group  and 
their  employers  make  offers  and  counter-offers  in  good  faith 
on  the  condition  of  their  employment  relationship  for  the 
purpose  of  reaching  a  mutually  acceptable  agreement,  and  the 
execution  of  a  written  document  incorporating  any  such  agree- 
ment if  requested  by  either  party.   Also,  a  process  whereby 
a  representative  of  the  employees  and  their  employer  jointly 
determine  their  conditions  of  employment. 

Contract    —  The  expression  in  writing  of  the  agreements  reached  as 
a  result  of  the  collective  bargaining  process. 

Decertification   —  The  process  by  which  a  designated  collective 
bargaining  agent  may  be  stripped  of  such  designation. 

Dispute   —  Any  disagreement  between  employers  and  the  employee 

organization  which  requires  resolution  in  one  way  or  another; 
e.g.,  inability  to  agree  on  contract  terms  or  unsettled 
grievances . 

Exclusive   Bargaining  Rights    --  The  right  and  obligations  of  an  employ- 
ee organization  designated  as  majority  representative  to  nego- 
tiate collectively  for  all  employees,  including  nonmembers, 
in  the  negotiating  unit. 

Exclusive   Representative    —  The  labor  organization  which  has  been 
designated  by  the  board  as  the  exclusive  representative  of 
employees  in  an  appropriate  unit  or  has  been  so  recognized 
by  the  public  employer. 

Fact-finding   —  Another  mechanism  of  impasse  resolution.   It  can  be 
binding  or  nonbinding,  compulsory  or  voluntary.   Generally 
includes  information  collected  by  a  third,  neutral  party  or 
panel  of  individuals  from  written  evidence,  testimony  and 
arguments  of  negotiating  parties.   Reports  are  submitted  to 
negotiating  parties,  in  some  cases  are  considered  the  final 
decision,  and  can  be  made  public  to  bring  pressure  for  settle- 
ment on  negotiating  parties. 

Final-best    Offer   --    Final    Offer   Arbitration    —  An  impasse  resolution 
mechanism  involving  the  submission  by  negotiating  parties  to 
arbitrators  of  negotiators;  final  position  in  bargaining.   The 
third  party,  generally  an  arbitrator,  may  select  one  or  the 
other  of  the  final  offers  and  it  can  be  made  binding  on  both 
parties.   A  recent  development  includes  a  third  option  per- 
mitting arbitrators'  selection  of  a  fact-finding  report. 

Grievance    —  An  allegation  by  an  employee  or  by  the  union  that  the 

employer  or  one  of  its  agents,  in  the  process  of  implementation 
of  the  contract,  is  guilty  of  misapplication,  misinterpretation 
or  violation  of  one  or  more  specific  provisions  of  the  existent 
contract. 
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Impasse  --  The  point  at  which  negotiations  break  down  between 
management  and  employee  groups.  A  strike,  job  action  or 
work  stoppage  may  be  imminent. 

Labor   Organization   —  Any  organization  or  association  that  deals 

with  employers  concerning  employee  grievances,  labor  disputes, 
wages,  rates  of  pay,  hours  of  employment,  fringe  benefits, 
or  other  conditions  of  employment. 

Management    Officials    —  Representatives  of  management  who  have 
authority  to  act  (to  negotiate)  for  an  agency. 

Management   Prerogatives    —  Rights  reserved  to  management,  which 
may  be  expressly  noted  as  such  in  a  collective  agreement. 
Management  prerogatives  usually  include  the  right  to  schedule 
work,  to  maintain  order  and  efficiency,  to  hire,  etc. 

Mediation    —  An  informal  impasse  resolution  mechanism  in  which  a 

neutral,  third  party  works  with  negotiating  parties  separately 
in  an  attempt  to  resolve  differences. 

Negotiable    —  Any  matter  held  to  be  appropriate  for  determination 
by  collective  negotiation  (as  distinguished  from  a  management 
right) .   Questions  of  what  is  negotiable  are  sometimes  argued 
vigorously  before  the  courts. 

Recognition   --  Usually  management's  decision  whether  to  acknowledge 
a  union  or  employee  organization  as  the  representative  of 
employees  for  bargaining  purposes. 

Representation   Election    —  An  election  conducted  by  the  labor  re- 
lations board  to  allow  employees  within  a  prescribed  unit  to 
express  their  choice  between  organizations  showing  a  legitimate 
evidence  of  interest  in  being  the  collective  bargaining  agent 
for  that  unit,  always  inclusive  of  the  option  of  "No  Repre- 
sentative. " 

Runoff  Election   —  A  subsequent  election  required  when,  in  the 

representative  election,  no  single  choice  achieves  a  majority 
vote  among  those  voting.   The  choice  in  the  runoff  election 
is  between  those  two  options  which  received  the  highest  niamber 
of  votes  in  the  representative  election. 

Scope   of  Bargaining   —  The  limits,  if  any,  of  the  appropriate  subject 
matter  of  bargaining.   If  such  are  not  set  by  law,  they  will 
be  determined  by  the  interaction  at  the  bargaining  table. 

Service    Fee    --   An  assessment  of  all  employees  in  a  bargaining  unit 

or  of  all  those  in  the  bargaining  unit  who  are  not  union  members 
to  defray  costs  for  services  rendered  by  the  exclusive  repre- 
sentative in  the  negotiation  and  implementation  of  the  contract. 
(See  "Agency  Shop") 
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Supervisor   —  An  employee  with  authority  and/or  responsibility  to 
evaluate  and/or  hire  or  fire  other  employees  within  the  bar- 
gaining unit.   In  the  private  sector  supervisory  employees 
enjoy  no  bargaining  rights.   In  the  public  sector  and  in 
higher  education  in  particular  this  definition  and  this  con- 
dition are  more  obscure.   Here  the  particular  term  is  neither 
readily  or  patently  applicable.   It  may  require  extensive 
adjudication  by  the  labor  relations  board  on  a  case-by-case 
basis. 

Unfair   Labor   Practice    —  A  practice  prohibited  under  either  col- 
lective bargaining  law  or  under  rules  and  regulations  responsibly 
determined  by  the  appropriate  agency  administering  the  law. 

Union   Security    --   Any  element  enhancing  the  capability  of  the  union 
to  maintain  its  representative  strength.   Two  elements  are 
the  agency  shop  (employees  pay  dues  to  a  recognized  bargaining 
agent  whether  or  not  they  are  members) ,  and  union  shop  (employees 
must  belong  to  a  union  or  become  members  of  the  union  soon 
after  employment  as  a  condition  of  employment) .   The  latter 
element  is  extremely  rare  in  public  employee  organizations. 

Whipsawing   —  The  tactic  of  negotiating  with  one  employer  at  a 

time,  using  each  negotiated  gain  as  a  lever  against  the  next 
employer. 
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The    interim    study    holds    the 
highest    hope    of   solving    the 
problems    in    the   pay   plan   and 
in    aollective    bargaining .       It 
will   provide   an   excellent 
opportunity   for    labor   unions 
and  public   officials    to   present 
their   views. 

-  Unidentified  Speaker, 
Testimony  During  1975 
Legislative  Session 


INTRODUCTION:   THE  CHALLENGE  TO  MONTANA  PUBLIC  EMPLOYMENT 
LABOR  RELATIONS 


The  1975  Montana  Legislature  directed  the  appointment  of  a 
select  committee  to  study  the  interaction  of  collective  bargain- 
ing and  the  state  employee  classification  and  pay  plan  during 
the  1975-1976  interim.   The  study  originated  from  the  concern 
that  conflicts  existed  in  the  simultaneous  operation  of  collective 
bargaining  and  the  classification  and  pay  plan  which  might  work 
to  impair  the  development  of  sound  public  employment  labor 
relations. 

Both  collective  bargaining  and  classification  and  pay  plan  legis- 
lation were  introduced  and  approved  in  the  1973  legislature.   The 
collective  bargaining  act  (Title  59,  chapter  16,  R.C.M.  1947) 
granted  organizational  and  bargaining  rights  to  all  state,  county 
and  municipal  employees.   Teachers  and  university  faculty  have 
since  been  included  under  the  act.   In  enacting  Senate  Bill  411 
(Title  59,  chapter  9,  R.C.M.  1947),  the  1973  legislature  directed 
the  Department  of  Administration  to  develop  a  classification  and 
pay  plan  for  state  employees.   In  1975  the  legislature  implemented 
the  classification  and  pay  plan  by  passing  House  Joint  Resolution 
37.   The  1975  legislature  also  amended  the  classification  and  pay 
plan  act  (House  Bill  458)  to  provide  that  "anything  relevant  to 
the  determination  of  reasonable  classifications  and  grade  levels 
for  the  state  employees  shall  be  a  negotiable  item"  in  collective 
bargaining. 

II 

Collective  bargaining  is  a  form  of  bilateral   decision-making.   It 
is  a  method  of  determining  the  conditions  of  employment  (e.g., 
wages,  hours,  and  fringe  benefits)  through  negotiations  between 
representatives  of  the  employer  and  representatives  of  the  employ- 
ees.  The  results  of  the  negotiations  are  set  forth  in  a  collective 
bargaining  agreement.   In  a  majority  of  public  sector  jurisdictions 
(e.g.,  states,  cities,  and  counties),  collective  bargaining  is 
a  recent  phenomenon. 
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A  classification  and  pay  plan,  on  the  other  hand,  is  essentially 
a  form  of  unilateral    decision-making.   A  classification  and  pay 
plan  focuses  upon  a  major  condition  of  employment:   jobs  are 
described,  evaluated,  and  classified  so  that  an  employer  may 
assign  a  rate  of  pay  to  the  work  performed  by  an  employee  and 
relate  that  pay  to  the  pay  received  by  other  employees.   Classi- 
fication and  pay  plans  that  cover  public  employees  are  usually 
set  forth  in  statute  along  with  other  conditions  of  employment 
(e.g.,  vacation,  retirement  allowances).   In  most  public  sector 
jurisdictions,  statutorily-regulated  job  classifications  and 
other  conditions  of  employment  predate  the  advent  of  collective 
bargaining. 

Conflict,  then,  appears  to  be  inherent  in  the  simultaneous 
operation  of  collective  bargaining  and  a  classification  and  pay 
plan.   Not  surprisingly,  difficult  problems  have  developed  in 
public  jurisdictions  where  collective  bargaining  legislation  and 
statutorily-regulated  conditions  of  employment  (e.g.,  a  classifi- 
cation and  pay  plan)  have  been  enacted  without  regard  to  the 
conflicts  inherent  in  their  interaction. 

These  conflicts  do  not  yield  to  easy  solutions.   Elimination  of  either 
collective  bargaining  or  classification  and  pay  plans  has 
found  few  advocates  in  the  public  sector.   Both  collective 
bargaining  and  classification  and  pay  plans  have  evolved  from 
worthy  objectives  concerning  public  employment  relations:   col- 
lective bargaining  to  provide  the  peaceful  resolution  of  dif- 
ferences between  employees  and  employers;  classification  and 
pay  plans  to  provide  orderly  systems  of  arranging  jobs  so  that 
"similar  pay  for  similar  work"  can  be  achieved. 

Thus,  one  of  the  major  challenges  in  public  sector  labor  relations 
today  is  how  to  reconcile  the  differences  between  collective  bar- 
gaining and  classification  and  pay  plans  so  that  the  worthy  goals 
of  each  system  can  be  achieved.   In  seeking  solutions  to  whatever 
problems  might  exist,  it  is  important  to  distinguish  between  pri- 
vate and  public  sector  collective  bargaining.   Many  of  the  pro- 
blems that  public  jurisdictions  now  confront  can  be  traced  to 
the  question  of  the  appropriateness  of  applying  private  sector 
collective  bargaining  practices  to  the  public  sector. 

The  public  employer,  unlike  his  private  sector  counterpart,  is 
statutorily  obligated  to  apply  personnel  policies  uniformly  to 
all    employees  regardless  of  whether  they  are  organized.   The 
public  employer  is  frequently  mandated  to  provide  "equal  pay 
for  equal  work" :   these  mandates  grew  from  a  need  to  assure 
that  public  monies  were  used  fairly.   No  such  obligation  exists 
in  the  private  sector.   Moreover,  labor  organizations,  whether 
in  the  private  or  public  sector,  are  legitimately  concerned 
primarily  with  the  benefits  to  be  derived  by  only    those  employ- 
ees whom  they  represent. 
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To  make  both  systems — collective  bargaining  and  classification 
and  pay — work  together  successfully  is  a  challenge  confronting 
many  states  today.   The  impact,  in  social  and  economic  costs, 
upon  the  interests  of  labor,  management,  and  the  public  of  an 
unworkable  system  can  be  severe.   That  Montana  state  government, 
too,  has  undertaken  to  evaluate  the  interaction  of  these  systems 
is  both  timely  and  essential. 

Ill 

Montana's  collective  bargaining  law  contains  many  features 
that  are  common  to  other  states  and  that  parallel  practices  in 
the  private  sector.   Public  employees  have  the  right  to  organize 
and  to  bargain  collectively  with  their  employers  through  repre- 
sentatives of  their  own  choosing.   Upon  petition  to  the  Board 
of  Personnel  Appeals  by  a  labor  organization  or  a  group  of 
employees,  an  election  is  held  to  determine  the  employee  repre- 
sentative.  The  Board  also  determines  whether  the  group  of 
employees  constitute  an  appropriate  bargaining  unit,  using 
criteria  such  as  the  "community  of  interest"  and  "desires  of 
the  employees".   (A  bargaining  unit  is  a  group  of  employees  banded 
together  for  the  purpose  of  collective  bargaining. 

The  act  also  defines  employee  rights,  management  perogatives, 
unfair  labor  practices,  mediation  and  fact-finding  procedures, 
and  the  act  addresses  agency  shop  as  a  union  security  provision. 
The  scope  of  bargaining — the  items  open  to  negotiations — are 
defined  as  "wages,  hours,  fringe  benefits,  and  other  conditions 
of  employment."   Nothing  in  the  act,  however,  restricts  legis- 
lative authority  relative  to  appropriations.   Once  an  employee 
representative  is  defined  and  a  bargaining  unit  is  constituted, 
the  actual  negotiation  process  between  labor  and  management  can 
begin. 

The  state  classification  and  pay  plan  likewise  contains  features 
common  to  many  pay  plans.   Job  positions  are  arranged  into 
various  categories  or  classes  within  a  particular  job  series. 
The  arrangement  of  jobs  is  based  upon  criteria  such  as  training, 
experience,  skill,  education,  duties,  and  responsibilities.   The 
classification  and  pay  act  also  provides  for  continuous  review 
of  classifications,  classification  appeals  by  employees,  and  posi- 
tion control.   The  act  also  mandates  that  jobs  be  arranged  to 
insure  "similar  pay  for  similar  work"  throughout  the  state  work 
force. 

Montana's  classification  plan  contains  1,699  job  classifications. 
A  numeric  grade  is  assigned  to  each  classification  to  indicate 
the  relative  placement  of  the  classification  in  the  overall 
structure  and  to  tie  the  classification  plan  to  the  pay  plan. 
The  pay  plan  has  25  grades.   The  grades  are  arranged  vertically; 
there  is  approximately  9.7  5  percent  difference  between  the 
salaries  of  each  grade  at  step  one.   Thirteen  horizontal  steps 


-15- 


are  provided  for  each  grade.   The  percentage  differences 
between  the  steps  varies  depending  upon  the  grade  and  the 
step;  generally,  the  difference  is  2.2  percent.   The  pay  plan 
also  contains  provisions  for  cost-of-living  adjustments,  merit 
service  increases,  longevity  allowances,  etc.   Under  HJR  37, 
all  employees  hired  after  April  5,  1975,  must  start  at  the 
salary  provided  for  in  step  one  of  the  grade  to  which  the 
employee  is  appointed. 

IV 

In  undertaking  to  evaluate  Montana's  collective  bargaining  and 
classification  and  pay  processes,  the  Select  Committee  on  State 
Employee  Pay  posed  a  number  of  questions  for  consideration.   The 
central  question  was:   Are  collective  bargaining  and  the  state 
classification  and  pay  plan  compatible? 

The  questions  that  evolved  from  this  central  question  were  com- 
plex and  controversial.   Among  others,  these  questions  include: 

(1)  How  does  the  legislature  view  its  role  in  the  collective 
bargaining  process?  How  do  labor  and  management  officials  view 
the  role  of  the  legislature? 

The  law  does  not  specifically  address  the  role  of  the 
legislature.   In  the  private  sector  there  is  no  counter- 
part to  the  legislature.   When  management  in  the  private 
sector  agrees  to  a  contract  at  the  bargaining  table, 
the  contract  is  final  and  binding.   In  the  public  sec- 
tor, and  in  Montana,  however,  management  and  labor 
negotiate  a  contract  and  both  present  that  contract 
to  the  legislature  for  approval.   What  happens  if  the 
legislature  amends  or  rejects  the  contract  and  then 
adjourns? 

(2)  What  authority  does  or  should  management,  e.g.,  the 
executive  branch,  have  in  regard  to  the  negotiation  of  items  that 
exceed  state  statute? 

The  law  is  not  clear  on  whether  management  may  agree 
to  negotiated  provisions,  e.g.,  what  the  state  will 
contribute  to  health  insurance,  that  exceed  statutory 
limits.   What  should  take  precedence — a  negotiated 
agreement  or  a  legislative  statute? 

(3)  Are  there  statutory  conflicts  in  either  or  both  the  col- 
lective bargaining  act  and  the  classification  and  pay  act? 

Is  there  a  conflict,  for  instance,  between  section  59-906, 
which  states  that  job  classifications  will  be  assigned 
so  as  to  provide  similar  pay  for  similar  work,  and  sec- 
tion 59-907,  which  states  that  job  classifications  are 
negotiable  in  collective  bargaining?   Is  there  an 
additional  conflict  by  the  presence  of  section  59-1603, 
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which  states  in  part  that  job  classifications  are 
management  perogatives? 

(4)  Is  it  possible  to  negotiate  job  classifications  and 
still  provide  similar  pay  for  similar  work  throughout  the 
state  work  force? 

(5)  What  is  the  effect  upon  the  classification  and  pay 
plan  of  several  bargaining  units  negotiating  on  job  classifica- 
tions and  wages? 

There  are  presently  53  bargaining  units  in  state  govern- 
ment and  an  additional  17  bargaining  units  in  the  Uni- 
versity System.   Many  of  these  units  represent  employees 
who  have  the  same  or  similar  job  classifications.   Can 
the  same  job  classification  be  negotiated  by  two  or 
more  units  and  the  state  still  provide  an  equitable 
classification  and  pay  system? 

(6)  Should  the  bargaining  unit  structure  be  altered? 

(7)  Is  "similar  pay  for  similar  work"  a  viable  and  worthy 
objective? 

(8)  Should  public  employees  who  are  not  in  bargaining  units 
receive  the  same  benefits,  under  the  "similar  pay  for  similar 
work"  mandate,  as  those  public  employees  who  are  members  of 
bargaining  units? 

(9)  Is  it  desirable  and  possible  to  have  compatibility 
between  collective  bargaining  and  classification  and  pay?   If 
not,  which  should  be  eliminated?   If  yes,  what  problems  need  to 
be  corrected? 

(10)  Should  the  University  System  negotiate  contracts  for 
its  employees  (who  are  under  the  classification  and  pay  plan) 
apart  from  the  rest  of  the  state? 

(11)  Should  a  separate  pay  plan  for  the  crafts  be  designed? 

The  present  classification  and  pay  plan  does  not  take 
into  account  the  apprenticeship  and  journeyman  tradition 
of  the  blue-collar  crafts. 

(12)  Should  collective  bargaining  sessions  be  open  to  the 
public? 

The  present  collective  bargaining  act  is  not  clear  on 
this  issue  and  it  appears  that  there  could  be  a  conflict 
with  the  state's  open  meeting  law. 
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(13)  What  avenues  should  employees,  organized  and  unorganized, 
have  for  the  purpose  of  appealing  their  job  classifications? 

(14)  Are  there  problems  or  conflicts  in  the  Board  of  Pei - 
sonnel  Appeals  functions  of  mediating  labor  disputes  and 
hearing  and  ruling  upon  classification  appeals? 

These  were  the  major  issues  the  Select  Committee  confronted  during 
its  study.   Testimony,  which  the  Select  Committee  assiduously 
solicited  on  several  occasions,  proved  that  these  issues  were 
(and  are)  complex  and  controversial.   Labor  and  management  offi- 
cials, individual  state  employees,  officers  of  the  University 
System  and  of  the  Board  of  Personnel  Appeals,  and  many  other 
interested  parties  appeared  before  the  Select  Committee  on 
numerous  occasions.   Nearly  all  of  the  participants  indicated 
some  dissatisfaction  with  the  operation  of  collective  bargaining 
and  the  state  classification  and  pay  plan.   However,  there  was 
wide  disagreement  regarding  the  nature  and  magnitude  of  the 
problems  that  exist. 

The  remainder  of  this  report  describes  the  advent  of  collective 
bargaining  in  the  public  sector,  the  experiences  and  problems 
of  other  state  labor  relations  systems,  the  trends  and  impacts 
of  public  sector  collective  bargaining,  the  Montana  experience, 
and  the  Select  Committee's  deliberations  and  recommendations. 
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TABLE  1 


■,r  ,:.,ruL  ■'  '■■■      --Nl'-A.  ■AiA'A'i   MATRl/,  (AJJ-RO  /-'A  ) 

GRADE    iTEP  !   STEP  2   STEP  3   Srfi  4   S'f:'  L   :iP  6   liTEP  7   STEP  8   STEP  9   STEP  10  STKP  11  STEP  12  .Tf 


1 

4,550 

4,d:i5 

4,721 

4,?3.' 

4,943 

5,061 

5.1B0 

5,-158 

5,337 

5,416 

^,494 

2 

4,721 

4.832 

4.943 

5,061 

5.u:o 

5,304 

5,429 

5,553 

5,678 

5,763 

5,848 

5,933 

6,019 

5,180 

5,304 

5.429 

3,553 

5.678 

5,815 

5.953 

6,091 

6,229 

5.228 

6.412 

6.510 

6,609 

a 

5,678 

5.815 

5.953 

b,091 

6,229 

6,373 

6.517 

6,674 

6.832 

6,937 

7.041 

7,146 

7.251 

5 

6,229 

6,373 

6,517 

6,674 

6.832 

6,996 

7,160 

7,330 

7,500 

7,612 

7.723 

7.841 

\959 

6 

6.f.i2 

6,996 

7,160 

7,i30 

7,500 

7,677 

7,855 

8,036 

8,222 

8,346 

8,471 

8,'^9r 

H.720 

7 

7,?i'0 

7,677 

7,855 

8.038 

8,222 

8.418 

8,615 

8,318 

9.022 

9.159 

9.297 

9.435 

-..57. 

w 

S.222 

8.418 

8.615 

3,813 

9.022 

9.238 

9.454 

9,677 

9.900 

10.051 

10,20? 

10.352 

10.503 

s 

9,02? 

9.238 

9,454 

9,577 

9.900 

10,136 

10,372 

10,615 

10.857 

11,021 

11,185 

11,356 

11, 5 '6 

!o 

9.900 

10,136 

10,i72 

10.615 

10,857 

il.113 

11.369 

11,644 

11,919 

12,096 

Win 

;2,457 

12. 641 

10'. 

10,331 

10,625 

10.872 

11.130 

11.383 

U,658 

11,929 

12,212 

12.499 

U',686 

l?,87i 

13,064 

ri,256 

11 

I0,?57 

11.113 

11.369 

11,044 

11,919 

12,201 

12.483 

12,778 

13.073 

13,270 

13,467 

13,670 

13.3"/. 

11', 

11.388 

1 1 ,658 

11.929 

12,212 

12.499 

12,792 

13.087 

13,395 

13.703 

13,911 

14,117 

14.331 

14,545 

i: 

11.919 

12,201 

12,483 

12,778 

13,073 

13.381 

13.690 

14,011 

14,33? 

14,549 

14,765 

14,988 

15.211 

12'; 

12.499 

12,792 

13.087 

13.395 

13.703 

14,028 

14.354 

14,689 

15,028 

15,253 

15,479 

15.7iO 

15.947 

13 

13.073 

U.381 

13,690 

14,011 

14.332 

14,673 

15,014 

15,368 

15,722 

15,958 

16,194 

16,437 

16,679 

14 

14,332 

14.66C 

14.988 

15,316 

15,643 

15.971 

16.299 

16,627 

16.955 

17,283 

17,610 

17.774 

17.938 

.S 

15,722 

16.050 

16.378 

16,706 

17.033 

17,361 

17.689 

18,017 

18.345 

18,67? 

19,000 

19.164 

1.9,328 

.6 

1;,256 

17,584 

17,912 

18,240 

18.568 

18.895 

19,223 

19,551 

19.879 

20.207 

20,534 

20.698 

^0.362 

1 

18.922 

19.249 

19,577 

19,905 

20.233 

20.561 

20.889 

21,216 

21.544 

21.872 

22,200 

22.364 

22,528 

;'' 

20. '57 

21,085 

21.413 

21,741 

22,(169 

22.396 

22.724 

23,052 

23.380 

23,708 

24 .036 

24.199 

24,363 

19 

22,777 

23.105 

23,432 

23,760 

24.088 

24.416 

24.743 

25,071 

25.399 

25,727 

25,055 

26.219 

26,383 

20 

24.930 

25.307 

25,635 

25,963 

26.291 

26.619 

26,947 

27,275 

27 .602 

27,930 

28,258 

28.422 

28,586 

21 

27,406 

27.773 

28,061 

28,389 

28,717 

29.045 

29,372 

29,700 

30,028 

30.356 

30,684 

30,848 

31.012 

22 

30,067 

30.395 

30,723 

31,051 

31,379 

31.706 

32,034 

32,362 

32,690 

33,018 

33,346 

33,509 

33.673 

23 

32.978 

33.306 

33,634 

33,962 

34.290 

34.617 

34,945 

35,273 

35,601 

35,929 

36,257 

36,420 

36,584 

23, 

36.178 

36,506 

36.834 

37,161 

37.489 

37.817 

38.145 

38,473 

38,800 

39,128 

39,456 

39,620 

39.784 

TR 

39.692 

40.020 

40.348 

40,676 

41.003 

41,331 

41,659 

41,987 

42,315 

42,642 

42,970 

43,134 

43,298 

TO  .>1P!JTE  APPROXIMATE  HOURLY  RAT?.  :;;VIUE  ;"'mjA1  RATE  BV  2,080  (HOURS). 

'0  COMPJTE  IKPROXIMATE  SIWEtKi-'  -(-^Tr.  ^^•:^■A   S'i'.'UAL  >^ATE  3Y  26  (PAY  PERIODS). 


Source:   Statewide  Classification  and  Pay  Plans,  Employee  Handbook, 
State  of  Montana,  Helena,  1975,  pp.  28-29. 
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The  Goming  of  aolleative  bargaining 
to  the  pid)lia  seator  is   the  most 
significant  development  in  the 
industrial  relations  field  in  the 
United  States  in  the   last  20  years. 
Charles  M.  Rehmus 

COLLECTIVE  BARGAINING  IN  THE  PUBLIC  SECTOR:   A  BRIEF 
HISTORY 


The  most  significant  development  in  American  labor  relations 
since  the  passage  of  the  National  Labor  Relations  Act  (NLRA) 
of  1935  is  the  recent  and  spectacular  growth  of  collective 
bargaining  in  the  public  sector.   The  NLRA  established  cri- 
teria for  governing  collective  bargaining  in  the  private 
sector.   This  act,  often  referred  to  as  the  Wagner  Act, 
specifically  excluded  public  employees  from  its  provisions; 
the  inviolability  of  "the  state  as  sovereign"  precluded  the 
direct  participation  of  unions  in  the  personnel  management 
of  public  employers.   In  the  past  decade,  however,  public 
employees  have  joined  unions  in  ever-increasing  numbers,  and 
numerous  states  have  enacted  laws  granting  collective  bargain- 
ing rights  to  public  employees.   In  the  parlance  of  labor 
relations  experts,  the  1960 's  have  become  known  as  "the 
decade  of  the  public  employee." 

The  unionization  of  public  employees  proceeded  slowly  after 
World  War  II  until  the  early  1960 's.   Efforts  to  organize 
public  employees  acquired  considerable  impetus  with  President 
Kennedy's  promulgation  of  Executive  Order  109  88  in  January, 
1962.   This  order  granted  to  federal  employees  the  right  to 
organize  and  to  bargain  collectively  on  those  conditions  of 
employment  that  were  not  set  by  acts  of  Congress.   Although 
this  executive  order  did  not  permit  unions  to  bargain  on 
such  substantive  issues  as  wages,  it  did  provide  a  great 
stimulus  to  union  organization.   Between  1962  and  1973,  the 
number  of  federal  employees  organized  in  bargaining  units, 
excluding  postal  workers  and  the  armed  forces,  jumped  from 
230,543  to  1,086,361,  or  from  12  to  56  percent  of  the  federal 
work  force. 

The  growth  of  public  employee  unionism  at  state  and  local 
levels  throughout  the  United  States  has  been  equally  dramatic. 
From  2  percent  in  1956,  the  percentage  of  state  and  local 
public  employees  represented  by  unions  climbed  to  nearly 
50  percent  in  1976.   Today,  over  5,000,000  state  and  local 
government  employees  belong  to  a  labor  organization. 

Corresponding  with  this  increase  in  the  organization  of 
public  employees  has  been  the  enactment  of  legislation  govern- 
ing collective  bargaining  in  a  majority  of  the  states.   In 
1959,  Wisconsin  became  the  first  state  to  formally  grant  to 
a  group  of  public  employees  --  municipal  workers  --  the  right 
to  organize  and  to  bargain  collectively.   In  1965,  Wisconsin 

-23- 


became  the  first  state  to  grant  these  same  rights  to  state 
employees.   By  the  end  of  the  1960 's,  at  least  a  dozen 
states  had  enacted  collective  bargaining  legislation  covering 
all  or  some  groups  of  public  employees. 

By  1976  the  statutes  of  thirty-eight  states  contained  laws 
regulating  public  sector  labor  relations.   One  other  state, 
Illinois,  permits  public  employee  negotiations  by  virtue 
of  a  1973  executive  order,  and  in  Ohio  public  sector  collective 
bargaining  occurs  despite  the  absence  of  specific  enabling 
legislation.   Of  the  forty  states  that  now  provide  for  some 
form  of  public  sector  negotiations,  twenty- four    specifically 
provide  for  and  encourage  collective  bargaining  for  state 
emp loyees  . 

Prior  to  1959  there  were  a  number  of  local  policies  in  such 
cities  as  New  York  and  Philadelphia  that  provided  guidelines 
for  regulating  the  union-management  relationship  in  the 
public  sector.   Moreover,  de    facto   collective  bargaining 
occurred  in  many  public  jurisdictions.   These  practices 
and  policies,  however,  existed  through  the  beneficence  of 
the  public  management,  not  through  statute.   The  legislation 
that  did  exist  prior  to  1959  was  repressive  from  the  union 
viewpoint. 

II 

Several  factors  contributed  to  the  spectacular  advent  of  public 
employee  unionism  and  public  sector  collective  bargaining 
in  the  1960 's.   In  part,  President  Kennedy's  executive  order 
provided  an  impetus  for  employee  organizations  at  the  state 
and  local  level  and  encouraged  some  states  to  follow  suit 
in  recognizing  public  employee  negotiation  rights.   Public 
employers,  generally,  have  not  resisted  union  efforts  to 
organize  employees  perhaps  because  unions  have  been  a  strong 
political  force  in  the  public  sector. 

The  1960 's  also  saw  a  changing  view  of  the  role  of  government 
that  altered  traditional  perceptions  of  public  sector  collec- 
tive bargaining.   The  demand  for  government  services  increased 
dramatically  and  forced  governments  into  greater  competition 
with  the  private  sector  for  qualified  personnel.   In  turn, 
the  long-held  notion  of  "the  sovereignty  of  the  state"  under- 
went a  transformation:   public  employees,  secure  in  their 
employment,  began  to  view  themselves  as  partners  rather  than 
as  servants  in  the  delivery  of  public  services.   Public 
employees  and  their  labor  representatives  began  to  demand 
a  greater  voice  in  their  working  conditions. 

The  large  increase  in  the  number  of  public  employees  also 
provided  a  major  ingredient  to  the  emergence  of  collective 
bargaining  in  the  public  sector.   Public  employment  is  the 
fastest  growing  sector  of  employment  in  the  United  States. 
In  the  past  thirty  years,  the  number  of  public  employees 
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has  more  than  tripled,  from  4,200,000  to  15,079,000.   The 
bulk  of  this  increase  has  occurred  in  state  and  local  govern- 
ments where  public  employees  now  number  12,  229,000.   One  out 
of  every  five  non-agricultural  wage  earners  is  now  a  public 
employee.   Not  surprisingly,  labor  organizers  began  to  view 
the  public  sector  as  a  fertile  field- 
Prior  to  1960  public  employment  was  a  relatively  untapped 
source  of  potential  membership  for  union  organizers.   Some- 
time in  the  early  1960 's,  however,  union  growth  in  the 
private  sector  reached  a  plateau:   union  membership  even 
began  to  decline  in  a  number  of  private  industries.   Many 
union  organizers  turned  their  attention  to  the  public 
employee. 

In  the  last  fifteen  years  union  membership  gains  in  the 
public  sector  have  far  outpaced  gains  in  the  private  sector. 
Between  1958  and  1968,  for  example,  the  percentage  of  union 
members  in  the  public  arena  more  than  doubled,  while  union 
membership  in  private  industry  increased  by  only  6  percent. 
By  1970,  a  higher  proportion  of  public  sector  employees 
belonged  to  collective  bargaining  organizations  than  in 
the  private  sector.   Nearly  7,000,000  federal,  state,  and 
local  government  employees  now  engage  in  some  form  of 
collective  bargaining. 

The  emergence  of  collective  bargaining  in  the  public  sector 
is  one  of  the  most  important  developments  confronting  govern- 
ments today.   The  question  raised  fifteen  years  ago,  often 
in  heated  controversy  —  should  public  employees  have  the 
right  to  bargain  collectively  --  is  seldom  asked  now.   A 
few  public  employers  and  administrators  still  question  the 
propriety  of  permitting  one  group,  labor,  the  right  to  exert 
an  economic  force  on  the  public  through  collective  bargain- 
ing that  other  members  of  the  public  do  not  enjoy  but  which 
affects  the  tax  burden  of  all.   However,  many,  if  not  most, 
public  employers  now  believe  that  collective  bargaining  has 
the  potential  for  serving  the  public  interest  through  improve- 
ment in  the  quality,  quantity,  and  efficiency  of  government 
services.   The  major  question  today  is  how  best  to  achieve 
this  goal,  how  best  to  fit  collective  bargaining  into  the 
government's  duty  to  provide  efficient  and  responsive  public 
services . 
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CHART    2 


Public  Employment  and  Payrolls:   October  1965  to  October  1975 

Number  of  Employees  _  October  Payrolls 


State  and  Local 


FTF'  S 


Federal 


J \ L 


10 


•6b        66       '67       '68       '69       '70        71       72        73       74      1975 


J \ \ L 


■65      '66      "67       '68      '89      70      71      72      73      ■74      1975 


Source:   U.S.  Bureau  of   the  Census,  Public  Emplo'vmient 
in  1975,  Series  GF  75-No.l,  U.S.  Government 
Printmq  O-ffice,  Washington,  D.  C,  1976,  p.  1 
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TABLE    2 

Organized  Full-Time  Employees, 
by  Level  and  Type  of  Government 


Organized 

full 

-time 

Level  and  type  of 

employees 

government 

Number 

Percent 

Total 

4,725,131 

100.0 

State  government .s 

969,741 

20.5 

Local  governments 

3,755,390 

79.4 

Counties 

485,197 

10.3 

Municipalities 

1,111,328 

23.5 

Townships 

108,166 

2.3 

School  districts 

1,943,260 

41.1 

Special  districts 

107,439 

2.3 

I 


Distribution  of  States  by  Percent  of 
Full-Time  Employees  Organized 


Percent  of  Full-Time  Employees 
Orgar«zed,  by  Function  and  Level 
of  Goifernment 


Percent  of 
full- time 

Number  of  States'  by  type 
of  employee 

employees 
,    organized 

All 
employees 

Teachers 
only 

All 

other 

employees 

Total. . . 

Ixjss  tlian  25.  . 

25  to  39.9 

40  to  51.9. . . . 

55  to  69.9 

70  to  81.9 

85  or  more  .... 

51 

2 

22 

11 

12 

3 

1 

51 

4 
23 
21 

3 

51 

22 
8 

12 
5 
3 
1 

-  Represents  zero  or  rounds  to  zero, 
'includes  the  District  of  Columbia 


State 

and 

State 

Local 

Function 

local 
gov- 

gov- 
ern- 

gov- 
ern- 

ern- 

ment 

ments 

ments 

Total 

51.5 

39.3 

56.0 

For  selected  functions : 

Education 

59.9 

27.8 

67.0 

Teachers 

72.4 
36.0 
45.8 

33.9 
24.6 
57.6 

76.3 

Other 

42  1 

34.0 

Public  welfare 

44.9 

42.0 

47.4 

Hospitals 

40.0 

47.9 

31.6 

Police  protection 

55.1 

48.6 

56.1 

Local  fire  protection 

74.4 

- 

74.4 

Sanitation  other  than 

sewerage 

49.7 

- 

49.7 

All  other  functions.. 

38.3 

38.1 

38.3 

Represents  zero  or  rounds  to  zero. 


Source:   U.S.  Bureau  of  the  Census,  Labor-Management  Relations 
in  State  and  Local  Oovernments ;   1974 ,    Series  GSS  No. 
75,  U.S.  Government  Printing  Office,  Washington,  D.  C, 
1975,  p.  1. 
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TABLE  3 


Current  Status 

State  I  eg 

isltition  on  P 

'blic  Employ 

■es« 

^tate  Gov. 

Police 

Fire 

Teachers 

Local 

ALABAMA 

CBLO 

ALASKA 

CB 

CB 

CB 

CB 

CR 

CALIF-ORNIA 

MC 

MC 

MC-LO 

MC-LO 

MC  1.0 

CONNECTICUT 

MC 

MC 

DFLAVVARE 

MC 

DIST.  OF  COL. 

CB 

CB 

CB 

CB 

CB 

FLORIDA 

CB 

CB 

CB 

CB 

CB 

GEORGIA 

CBLO 

HAWAII 

CB 

CB 

CB 

CB 

CB 

IDAHO 

AG 

CB 

MC 

ILLINOIS 

MC 

CB 

-  CB 

exec.  ord. 

court 

op. 

INDIANA 

CB 

CB 

CB 

IOWA 

CB 

CB 

CB 

CB 

C3 

KANSAS 

MC 

MC 

MC 

MC 

MC 

KENTUCKY 

CB 

CB 

MAINH 

CB 

CB 

CB 

CB 

CB 

MARYLAND 

MC 

MASSACHUSETTS 

C3 

CB 

CB 

CB 

CB 

MICHIGAN 

CB 

CS 

CB 

CB 

CB         i 

MINNESOTA 

CB 

CB 

CB 

CB 

CB 

MISSOURI 

MC 

MC 

MC 

MONTANA 

CB 

CB 

CB 

CB 

CB 

NEBRASKA 

CB 

CB 

CB 

MC 

CB 

NEVADA 

CB 

CB 

CB 

CB 

NEW  HAMPSHIRE 

CB 

CB 

NEW  JERSEY 

CB 

CB 

CB 

CB 

CB 

NEW  YORK 

CB 

CB 

CB 

CR 

CB 

N.  DAKOTA 

CB 

CB 

CB 

CB 

CB 

OKLAHOMA 

CB 

CB 

CB 

CB 

OREGON 

CB 

■CB 

CB 

CB 

CB 

PENNSYLVANIA 

CB 

CB 

CB 

CB 

CB 

RHODF.  ISLAND 

CB 

CB 

CB 

CB 

CB 

S.  D^KOTA 

CB 

CB 

CB 

CB 

CB 

TEXAS 

CBLO 

CBLO 

VERMONT 

CB 

CB 

CB 

MC 

CB 

VIRGINIA 

AG 

AG 

AG 

AG 

WASHINGTON 

CB 

CB 

CB 

MC 

CB 

WISCONSIN 

CB 

CG 

CB 

CB 

CB 

WYOMING 

CB 

*CB    -  Collnctivc  Ca 

gaining 

States  with  no  laws: 

LO  --  i.ociil  Option 

Ariaona 

N.  Carolina 

MC      M  ■  t  .r.'i  1'..^ 

i!.r  la  A' 

Aikarr.,!', 

Ol  ,o 

AG  -  Cuti  -•(11  v.\?,'.A 

iL  >  li.ry.'i  on 

(^ot^.'raflii 

5;    C.  ::',!, n;i 

(ipiitii'iii  ot  A 

1  ,'.   GCM, 

Illinois 
Louisiana 
Mississippi 
New  Mexico 

1  i'jin.  •.■.•.■i> 
Utah 
Virginia 
West  Virginia 

Source:   The  National  Conference  of  State  Legislatures,  State 
Legislatures  Today,  I  (April  1975),  p.  3. 
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The  appropriateness  of  oolleative 
bargaining  praatiaes  in  the  public 
sector  cannot  be  judged  by  analo- 
gies  to  the  private  sector  but 
only  by  inquiries  into  how   those 
practices  fit  within  and  affect 
the  decisionmaking  processes  of 
government. 

Clyde  Summers 

3    CURRENT  ISSUES  IN  PUBLIC  SECTOR  COLLECTIVE  BARGAINING: 
THE  EXPERIENCES  OF  OTHER  STATES 

The  sudden  and  dramatic  rise  of  labor  activity  in  the  public 
sector  in  the  past  decade  has  generated  much  debate,  confusion, 
and  experimentation  in  the  design  of  procedures  to  regulate 
collective  bargaining.   In  the  last  year  alone,  fifteen  state 
legislatures  debated  the  issue  of  public  employee  labor  rela- 
tions prior  to  acting  upon  new  legislation  and  amending  or 
repealing  existing  statutes.   Much  of  the  debate  has  centered 
upon  problems  encountered  in  relating  the  process  of  collective 
bargaining  to  the  process  of  government  as  a  provider  of  public 
services.   None  of  the  problems  encountered  have  been  unique 
to  any  single  state,  and  no  single  state  appears  to  have 
resolved  all  of  the  problems. 

The  character  of  public  labor  legislation  varies  widely.   The 
laws  show  considerable  variation  and  experimentation  as  well 
as  many  common  characteristics  and  much  imitation.   Some  states 
apply  their  statutes  to  all  employees,  others  only  to  specific 
categories  such  as  firefighters  or  teachers.   Some  states  man- 
date collective  bargaining;  others  provide  only  for  a  "meet- 
and-confer"  or  consultation  relationship.   Some  states  permit 
bargaining  on  a  large  number  of  issues;  others  exclude  certain 
items  from  negotiations.   Some  state  laws  specify  how  bargaining 
units  should  be  determined,  provide  for  representation  elections 
and  mediation  services,  and  list  unfair  labor  practices;  others 
omit  one  or  more  of  these  areas.   Most,  but  not  all  states, 
prohibit  strikes;  others  provide  a  limited  right  to  strike 
for  "non-essential"  employees. 

The  wide  variety  of  legislation,  as  well  as  the  complete  ab- 
sence of  legislation  in  some  states,  makes  it  impossible  to 
generalize  about  public  employment  labor  relations  policy 
throughout  the  nation.   Indeed,  the  diversity  in  public  sector 
labor  legislation  reflects  not  only  the  different  conditions 
found  among  the  states  but  also  the  lack  of  sound  policies 
based  upon  factual  research.   This  diversity  is  also  reflective 
of  the  dynamic  social  experiment  undertaken  v/ith  the  advent 
of  public  employee  unionism  to  determine  whether  and  to  what 
extent  the  principles  and  procedures  of  private  sector  collec- 
tive bargaining  can  be  applied  to  the  public  sector. 
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II 

Most  of  the  major  problems  in  labor  relations  that  have  arisen 
in  the  various  states  are  directly  related  to  the  appropriate- 
ness of  applying  private  sector  collective  bargaining  proce- 
dures to  the  public  sector.   If  public  sector  collective 
bargaining  laws  have  a  common  thread,  it  is  that  most  are 
patterned  after  the  NLRA.,  which  governs  bargaining  in  private 
industry. 

That  many  legislatures  enacted  laws  that  imitated  the  NLRA  in 
one  respect  or  another  is  not  surprising.   Collective  bargain- 
ing quite  literally  burst  upon  the  public  sector  in  the  1960 's. 
No  research  or  analytical  foundation  for  applying  collective 
bargaining  to  the  public  sector  existed.   Few  people  were 
prepared  to  argue  that  differences  existed  in  public  and 
private  sector  collective  bargaining.   Consequently,  the 
private  sector  model  was  imposed  upon  the  public  sector. 

After  a  decade  of  experimentation,  however,  labor  relations 
experts,  as  well  as  many  union  officials,  agree  that  the  private 
sector  model  is  not  wholly  applicable  to  the  public  sector. 
Major  differences  exist  in  the  decision-making  environment 
in  which  collective  bargaining  operates  in  the  private  and 
public  sectors.   Among  those  differences  are  the  diffusion 
of   authority    in  government  and  the  administrative    structure 
of  the  public  employer,  both  of  which  involve  political  factors 
that  are  largely  absent  in  the  private  sector. 

The  public  sector  is  marked  by  a  diffusion  of  authority  within 
levels  of  government.   Although  the  executive  body  of  a  govern- 
ment, functioning  as  management,  may  negotiate  a  contract, 
the  terms  of  the  contract  involving  "cost"  items  must  be 
submitted  to  the  appropriate  legislative  body,  whose  authority 
over  revenues  is  constitutionally  inviolable.   The  legislative 
body  may  amend  or  reject  as  well  as  approve  the  contract.   No 
function  similar  to  the  role  of  the  legislature  in  the  public 
sector  exists  in  the  private  sector.   In  the  public  sector 
there  is  a  critical  variance  in  management's  authority  — 
matters  affecting  budgets  are  beyond  the  control  of  the  nominal 
public  employer. 

By  contrast,  in  the  private  sector  the  chief  executive  officer 
is  usually  the  focus  of  all  authority  in  the  organization. 
When  he  or  his  representative  negotiates  a  contract  at  the 
table,  that  contract  is  legal  and  binding. 

The  administrative  structure  of  the  public  employer  also  differs 
significantly  from  that  of  the  private  employer,  especially 
in  the  area  of  personnel  policies.   Most  public  employers  are 
statutorily  obligated  to  insure  "equal  pay  for  equal  work." 
In  addition,  in  public  employment  the  uniform  application  of 
personnel  policies,  i.e.,  vacation  benefits,  are  usually 
required  by  law.   The  uniform  applicability  of  these  policies. 
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sometimes  known  as  merit  systems  or  civil  service  systems, 
were  in  operation  prior  to  the  advent  of  collective  bargain- 
ing; public  sector  collective  bargaining  did  not  emerge  in  a 
statutory  void.   Public  managers,  therefore,  do  not  always 
possess  the  liberty  to  alter  conditions  of  employment  through 
negotiations.   Indeed,  public  managers,  by  the  very  nature 
of  their  employment,  have  a  duty  to  insure  so  far  as  possible 
the  equal  treatment  of  all   public  employees. 

With  few  exceptions,  no  such  obligation  exists  on  the  part 
of  the  private  manager.   And  in  the  private  sector  unions 
properly  seek  superior  conditions  of  employment  for  only 
those  employees  whom  they  represent. 

Finally,  the  political  implications  of  labor  relations  are 
far  more  pervasive  in  the  public  than  in  the  private  sector. 
In  public  life,  the  collective  bargaining  process  culminates 
in  the  allocation  of  public  resources  and  this  involves  politi- 
cal decisions  made  by  elected  representatives.   In  the  private 
sector,  economic  relationships  are  predominant. 

Ill 

State  governments  are  presently  confronting  a  number  of  issues 
in  public  sector  collective  bargaining.   Many  of  these  issues 
have  arisen  because  the  private  sector  model  of  collective 
bargaining  has  not  been  found  to  work  well  in  the  public 
sector.   The  major  issues  are:   (1)  bargaining   unit   detevmina- 
Lion;     (2)  the    scope    of  bargaining ;     (3)  management    authority 
and    the    role    of    the    legislature ;    and  (4)  the    right    of   employees 
to    strike.      None  of  these  issues  exists  apart  from  the  others. 
All  are  inextricably  woven  together. 

Perhaps  the  most  critical  issue  is  that  of  bargaining   unit 
determination.       Eli  Rock,  a  professional  arbitrator,  has 
stated: 

It  is  .  .  .  clear  that  of  the  numerous  problems 
which  complicate  the  practice  of  collective  bargain- 
ing in  the  public  sector,  none  is  more  important 
than  the  appropriate  unit  question  .  .  .  the  scope 
and  nature  of  the  unit  found  to  be  appropriate 
will  .  .  .  affect  the  range  of  subjects  which  can 
be  negotiated  meaningfully,  the  role  played  in  the 
process  by  the  separate  branches  of  government, 
the  likelihood  of  peaceful  resolution  of  disputes, 
order  versus  chaos  in  bargaining,  and   ultimately    .     .     . 
the    success    of   the    whole    idea   of   collective    bargain- 
ing   for   public    employees . 

A  bargaining  unit  is  a  group  of  employees  recognized  by  the 
employer  or  designated  by  an  agency  as  appropriate  for  repre- 
sentation by  an  employee  organization  for  the  purpose  of 
bargaining. 

-35- 


Until  recently  few  public  employers  or  employee  representatives 
gave  much  thought  to  the  effect  of  bargaining  unit  determina- 
tion on  the  collective  bargaining  process  and  government 
operations.   Many  states  simply  followed  the  practice  of  the 
private  sector  in  which,  under  the  auspices  of  the  National 
Labor  Relations  Board,  the  principal  criteria  in  unit  deter- 
mination is  "an  identifiable  community  of  interest  among  the 
employees":   bargaining  units  are  determined  on  a  case-by-case 
basis,  and  unless  a  dispute  arises  regarding  representation, 
the  employer  automatically  deems  a  unit  to  be  appropriate. 

The  result  of  this  approach  in  many  jurisdictions  of  the 
public  sector  (and  in  the  private  sector  as  well)  has  been 
the  creation  of  a  great  variety  of  units  in  size  and  in  struc- 
ture.  Because  of  the  nature  of  public  employment,  this 
"proliferation  and  fragmentation"  of  bargaining  units  has 
affected  the  public  sector  far  more  adversely  than  the  private 
sector. 

For  example,  in  cities  with  long  bargaining  experience  there 
is  a  consensus  that  the  more  than  two  hundred  units  in  Nev/ 
York  City  and  the  more  than  one  hundred  in  Detroit  pose  "a 
grave  threat  to  negotiator  sanity  and  city  treasury  liquidity." 
Both  cities  are  attempting  to  correct  the  errors  of  past 
administrations  by  insisting  upon  coalition  bargaining.   They 
have  not  been  entirely  successful;  the  excessive  number  of 
units  has  had  a  deleterious  impact  on  public  administration, 
producing  differing  conditions,  constant  vying  for  best  place, 
and  never-ending  comparisons  of  job  classifications  having 
nearly  the  same  content  but  represented  by  different  bargain- 
ing units. 

Labor  relations  experts  persuasively  argue  that  the  "prolifera- 
tion and  fragmentation"  of  bargaining  units  is  "a  major  evil 
to  be  avoided"  in  public  sector  collective  bargaining.   They 
note  that  a  multiplicity  of  narrow-based  bargaining  units 
makes  it  difficult,  if  not  impossible,  for  the  public  employer 
to  maintain  uniformity  and  equity  in  employee  benefits  and 
working  conditions.   For  example,  these  authorities  note  that 
in  many  state  civil  service  systems  job  classifications  often 
determine  the  wages  of  employees  with  the  same  rates  paid  to 
all  employees  in  a  single  classification:   however,  job  classi- 
fications often  cross  department  lines;  and  naturally  the 
employer  would  not  want  to  bargain  separately  with  several 
unions  representing  employees  in  the  same  classification  but 
in  different  departments;  the  result  could  be  the  negotiation 
of  a  higher  wage  and  classification  for  one  set  of  employees 
over  another,  both  of  whom  perform  the  same  work.   At  the 
same  time,  unions  often  organize  employees  by  departments 
or  agencies,  not  by  occupations. 

Labor-management  authorities  further  contend  that  the  presence 
of  an  excessive  number  of  units  can  lead  to  overly  complicated 
negotiations  and  to  situations  where  negotiations  with  a  number 
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of  units  overlap.   Moreover,  they  suggest  that  because  the 
public  employer  has  one  basic  source  of  revenue,  taxes,  the 
number  of  groups  competing  for  a  share  of  the  pot  should  be 
limited  and  interunion  competition  "to  get  more  than  they 
did"  (called  whipsawing  the  employer)  avoided.   Finally, 
the  costs  of  negotiations  for  the  public  employer,  and  hence 
for  the  public,  can  mount  rapidly  when  management  must  deal 
with  many  different  units. 

The  obvious  corollary  to  the  proliferation  and  fragmentation 
of  bargaining  units  is  the  creation  of  a  few,  large,  occupa- 
tionally-based  units.   Labor  relations  experts  almost  unani- 
mously agree  that  there  are  important  considerations  that 
argue  for  large,  encompassing  units  in  public  sector  collec- 
tive bargaining.   Besides  the  obvious  advantages  that  accrue 
to  the  employer  --  he  is  better  able  to  insure  equity  between 
classes  of  employees,  guage  labor  costs,  and  administer  con- 
tracts --  large,  occupational  units  can  benefit  employees. 
As  one  labor  relations  authority  explained: 

In  public  employment,  uniform  application  of 
personnel  policies  and  pay  systems  is  the  general 
practice,  typically  required  by  law.   Such  uniform 
systems  are  commonly  administered  by  a  central 
authority  whose  responsibility  for  general  per- 
sonnel policy  cannot  be  delegated  to  individual 
managers  and  agencies.   Numerous  employee  units 
bargaining  individually  with  each  central  agency  .  .  . 
tends  to  complicate  the  labor  relations  program. 
.  .  .  in  the  public  sector,  the  scope  of  the 
bargaining  unit  can  affect  the  level  at  which 
negotiations  take  place,  and  therefore,  often 
has  a  direct  impact  on  the  scope  of  bargaining. 
That    is,     the    broader    the    unit,     the    greater    the 
scope    of   bargaining    is    likely    to    be. 

For  employees,  then,  large  units  provide  the  potential  for 
bargaining  on  a  greater  range  of  issues  than  is  generally 
possible  when  a  great  number  of  narrow  units  exists. 

Opponents  of  large,  occupationally-based  bargaining  units 
are  not  without  cogent  arguments.   They  contend  that  large 
units  limit  the  employees'  freedom  to  choose  their  representa- 
tives.  In  addition,  some  employees  may  feel  that  the  small, 
narrower  unit  offers  them  more  effective  representation  by 
minimizing  the  competition  that  can  occur  among  groups  of 
employees  in  large  units. 

From  the  union  viewpoint,  preference  on  unit  size  and  structure 
often  hinges  upon  very  practical  considerations.   As  Tom  Dausch 
commented,  the  preference  of  a  union  will  depend  upon  such 
things  as  the  extent  of  their  organization  at  the  time  the 
formal  policy  is  adopted,  their  capability  and  the  resources 
available  to  them,  and  the  political  climate.   Established 
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organizations  that  might  have  difficulty  obtaining  broad 
support  from  employees,  new  organizations  that  might  not  be 
able  to  afford  a  major  organizational  drive,  and  small  unions 
that  lack  a  national  resource  base  would  probably  support  a 
policy  of  unit  determination  that  favors  narrow  units.   On 
the  other  hand,  no  established  union  that  has  control  or  which 
can  obtain  outside  support  from  a  national  affiliation  will 
usually  object  to  a  policy  that  favors  larger  units.   The 
potential  problems  of  having  to  deal  with  competing  interests 
within  a  larger  unit  will  be  of  less  concern  to  the  established, 
powerful  unions  than  the  advantage  of  having  an  expanded  scope 
of  bargaining  and  the  greater  power  their  large  memberships 
bring. 

Most  labor-management  authorities  note  that  the  requirements 
of  three  parties  should  be  considered  in  the  determination  of 
bargaining  units  if  meaningful  negotiations  are  to  take  place. 
The  employer   requires  stable  relations  with  employees,  as 
well  as  efficiency  of  operations  and  the  maintenance  of 
uniform  personnel  and  benefit  policies.   The  employee   and 
the   employee    organization   require  an  effective  organization 
that  gives  them  a  meaningful  voice.   The  public ,    who  pays  the 
bill  for  employee  salaries  and  benefits,  requires  efficient 
operations  and  the  uninterrupted  delivery  of  vital  government 
services. 

The  consensus  of  these  authorities  is  that  broad,  occupation- 
ally-based  units  offer  the  best  method  for  satisfying  the 
requirements  of  all  parties  concerned.   Barring  that,  labor 
relations  experts  maintain  that  some  form  of  coalition  bar- 
gaining should  be  required;  that  is,  all  unions  representing 
a  certain  class  of  employees  should  bargain  as  one  with  the 
employer.   As  with  a  few,  large  units,  coalition  bargaining 
provides  for  the  potential  of  the  maintenance  of  uniform 
personnel  policies  in  the  public  sector. 

In  the  past  six  years  several  states  have  acted  upon  the  issuv. 
of  bargaining  unit  proliferation  and  fragmentation  by  either 
providing  for  large,  state-wide  units  or  by  mandating  coalition 
bargaining.   Most  of  these  states  have  provided  for  the  estab- 
lishment of  large,  occupational  units.   Of  the  twenty-four 
states  that  authorize  collective  bargaining  for  state  employees, 
seven  require  that  such  criteria  as  "the  effects  of  overfrag- 
mentation"  and  "the  efficiency  of  operations  of  the  employer" 
be  considered  in  determining  units.   In  the  past,  only  the 
concerns  of  the  employee  were  listed  in  bargaining  unit 
determination  criteria.   Three  other  states  --  Massachusetts, 
Florida,  and  Illinois  --  have  provided  for  unit  determination 
by  rule-making  with  the  mandate  that  overf ragmentation  be 
avoided.   The  most  unique  states  are  Wisconsin,  Hawaii,  and 
New  York:   they  have  mandated  by  statute  15,  11,  and  8  bar- 
gaining units  respectively.   Thus,  thirteen  of  twenty- four 
states  with  labor  relations  policies  for  state  employees  have 
found  it  desirable  to  provide  for  a  few,  large  units. 
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Another  major  issue  faced  by  many  states  is  the  question  of 
the    scope   of  bargaining.      For  several  reasons,  defining  the 
scope  of  public  sector  collective  bargaining  is  more  difficult 
than  defining  the  scope  of  bargaining  in  the  private  sector. 
For  example,  in  the  private  sector  the  employer's  right  to 
regulate  the  type  and  quality  of  his  product  has  remained 
relatively  unchallenged.   In  the  public  sector,  however,  some 
unions  have  looked  upon  collective  bargaining  as  a  means  to 
alter  governmental  policy  and  to  effect  social  change;  they 
sometimes  demand  that  the  scope  of  bargaining  be  expanded 
from  the  traditional  "wages,  hours,  and  other  conditions  of 
employment"  to  include  matters  basic  to  governmental  policy. 
Union  pressure  for  an  expanded  scope  of  bargaining  stems  in 
part  from  the  many  "professional"  public  employees  who  are 
unionized.   Teachers,  nurses,  medical  interns,  probation 
officers,  and  social  workers,  for  example,  are  concerned 
not  only  about  their  immediate  working  conditions  but  also 
about  the  mission  of  their  agencies  and  the  quality  of  the 
services  they  provide.   The  question  arises  as  to  whether 
certain  policies  are  properly  determined  through  collective 
bargaining  or  whether  they  should  be  resolved  in  a  broader 
forum  in  which  various  interest  groups,  including  employees, 
may  participate. 

The  problem  of  defining  the  scope  of  bargaining  is  further 
complicated  by  the  existence,  prior  to  the  formal  enactment 
of  collective  bargaining  laws,  of  civil  service  laws  and  merit 
systems.   Many  state  statutes  include  laws,  on  the  one  hand, 
that  regulate  wages  and  working  conditions  such  as  hours  of 
employment,  holidays,  vacations,  sick  leave,  and  retirement 
benefits.   On  the  other  hand,  the  most  common  statutory  language 
in  collective  bargaining  legislation  regarding  the  scope  of 
bargaining  simply  imposes  upon  the  parties  a  duty  to  bargain 
"with  respect  to  wages,  hours,  and  other  terms  and  conditions 
of  employment."   This  seemingly  contradictory  situation  raises 
a  number  of  questions:   Are  terms  of  employment  which  are  written 
into  the  statutes  to  be  regarded  as  legislative  minimums  or 
legislative  maximums?   Which  has  precedence  —  a  statute  that 
regulates  such  things  as  insurance  benefits  or  a  negotiated 
contract? 

These  questions  in  turn  beget  other  questions.   If  the  terms 
of  a  negotiated  contract  conflict  with  existing  statutory 
provisions,  is  there  a  practical  mechanism  for  transmitting 
this  conflict  to  the  legislature  for  its  consideration?   If 
wages  are  negotiable,  how  are  negotiated  salaries  fitted  into 
the  budget  process?   Should  salary  increases  negotiated  for  a 
certain  group  of  employees  apply  only  to  those  employees  repre- 
sented by  the  union  that  did  the  negotiating,  or  should  the 
salary  increases  be  applied  to  all  employees  in  that  classifi- 
cation equally? 
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state  governments  have  addressed  the  questions  revolving 
around  the  scope  of  bargaining  in  various  ways.   Some  states, 
for  example,  require  school  trustees  to  bargain  on  educational 
policies;  others  restrict  teacher  negotiations  by  excluding 
matters  of  curriculum  and  policy  operation.   Still  others  are 
permissive  in  that  they  do  not  require  employers  to  negotiate 
over  "matters  of  inherent  managerial  policy."   At  the  state 
level,  several  states  exclude  either  wages  or  job  classifica- 
tions or  both  from  the  scope  of  bargaining. 

Most  states,  however,  have  no  special  statutory  provisions 
limiting  the  scope  of  bargaining.   In  such  states,  it  seems 
apparent,  one  commentator  said,  that  the  meaning  of  the  scope 
of  bargaining  will  evolve  gradually  as  it  is  more  specifically 
defined  by  the  parties  to  negotiations. 

However  a  state  chooses  to  deal  with  the  question  of  the  scope 
of  bargaining,  its  importance  is  clear,  for  approximately  70 
percent  of  the  budget  of  a  public  employer  is  devoted  to 
personnel.   The  economic  scope  of  bargaining  alone  is  an  item 
of  great  importance  in  the  public  sector.   The  potential  for 
political  and  fiscal  stress  is  readily  apparent. 

The  third  major  issue  is  that  of  management   authority    and   the 
role    of   the    legislature .      As  Arvid  Anderson  stated:   "The 
question  of  who  bargains,  for  what,  with  whom,  and  why  is  not 
merely  of  academic  or  legal  interest."   The  advent  of  public 
sector  collective  bargaining  requires  an  answer  to  this  ques- 
tion, for  the  separation  of  powers  in  government  between  the 
executive  and  legislative  branches  poses  a  problem  for  those 
who  negotiate  for  the  public  employer.   Although  officials 
in  the  executive  branch  generally  negotiate  settlements  with 
employee  representatives,  the  legislature  holds  the  appropria- 
tion and  taxing  powers.   What  does  the  executive  official  do 
if  the  legislature  fails  to  appropriate  funds  to  implement  a 
contract?   If  the  legislature  funds  only  a  portion  of  the 
contract?   Is  there  a  mechanism  in  such  a  situation  that 
provides  guidelines  for  executive  officials  and  employee 
representatives  to  renegotiate;  or  are  the  only  alternatives 
either  union  acceptance  of  the  legislature's  action  or  an 
employee  strike? 

Whether  a  clear  and  practical  legislative  solution  is  possible 
is  not  clear  from  experience.   In  New  York  and  in  Wisconsin, 
the  statutes  clearly  identify  and  fix  the  bargaining  responsi- 
bility in  the  executive  branch,  while  recognizing  the  legis- 
lature as  the  repository  of  final  authority.   And  in  Wisconsin 
the  statute  provides  clearly  that  the  parties  will  return  to 
the  table  if  the  legislature  alters  the  tentative  agreement. 
In  most  states,  however,  the  lines  of  authority  are  less 
clear.   But  insofar  as  possible,  effective  public  service 
bargaining  requires  that  the  authority  of  the  governmental 
employer  to  bargain  be  fixed. 
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The  fourth  and  final  major  issue  discussed  here  is  one  that 
has  evoked  much  public  attention.   That  issue  is  the   right 
of  employees    to    strike.      Most  state  statutes  prohibit  or 
sharply  restrict  the  right  of  employees  to  strike.   Perhaps 
the  toughest  anti-strike  law  is  in  New  York  where  severe 
financial  penalties  are  mandated  by  statute  against  striking 
employees  and  their  representatives. 

The  widespread  prohibition  on  strikes,  however,  has  not  pre- 
vented employees  from  exercising  that  dispute  resolution 
mechanism.   Strikes  have  occurred  with  frequency  in  many 
jurisdictions  where  they  are  prohibited. 

Most  public  employers  and  legislatures  are  opposed  to  the 
right  to  strike.   They  contend  that  the  government  provides 
services  to  the  public  that  cannot  be  provided  by  the  private 
sector.   To  allow  the  delivery  of  these  services  to  be 
interrupted   is  to  abdicate  one's  public  responsibilities. 

Some  well-known  labor- relations  experts,  however,  argue  that 
employees  should  have  the  right  to  strike  as  long  as  the 
government  retains  the  right  to  enjoin  strikes  that  seriously 
threaten  the  public  health  and  safety.   They  note  that  there 
is  another  side  to  the  coin  of  those  who  would  prohibit  strikes: 
in  the  private  sector  a  strike  can  hurt  an  industry  financially, 
but  in  the  public  sector  the  government  continues  to  collect 
revenues.   Moreover,  the  government  may  learn  during  a  strike 
whether  the  services  provided  by  the  striking  workers  are 
really  essential. 

The  employee  union,  of  course,  views  the  right  to  strike  as 
absolutely  essential.   Without  that  right,  there  can  be  no 
real  collective  bargaining,  they  contend.   Without  that  right 
they  are  placed  in  the  position  of  having  to  accept  management's 
terms. 

The  debate  over  the  right  to  strike  has  led  in  recent  years  to 
much  experimentation  with  dispute  resolution  mechanisms.   Fact- 
finding and  mediation  services  are  now  fairly  common  in  state 
collective  bargaining  statutes.   Other  approaches  that  are 
being  implemented  include  arbitration,  final-offer  arbitration, 
compulsory  binding  arbitration,  and  modified  final-offer  arbi- 
tration.  Each  of  these  approaches  interjects  a  third-party 
neutral  into  the  bargaining  process.   Each  contains  positive 
and  negative  aspects,  many  of  which  are  only  now  coming  to 
the  fore  as  the  result  of  experimentation.   It  seems  likely 
that  labor-management  officials  will  continue  to  seek  alterna- 
tives to  the  strike  in  the  public  sector. 

IV 

Many  other  problems  abound  in  public  sector  labor  relations. 
Determining  union  security,  the  types  of  employees  who  should 
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be  excluded  from  bargaining  (i.e.  ,  confidential  employees)  , 
and  whether  negotiations  should  be  held  in  open  public  forums 
are  but  three  other  problems  that  have  received  wide  attention 
in  the  public  sector. 

The  major  issue,  however,  and  the  one  that  is  central  to  the 
others,  is  how  to  reconcile  collective  bargaining  with  the 
public  employer's  duty  to  provide  equal  treatment  to  all 
employees.   Illustrative  of  the  complexity  of  this  issue 
are  the  following  comments  from  selected  states.   These  com- 
ments are  in  response  to  a  1976  survey  by  the  Select  Committee 
on  State  Employee  Pay  in  which  one  of  the  questions  asked  was: 
"What  problems,  if  any,  have  you  encountered  in  maintaining 
both  collective  bargaining  and  a  unified,  state-wide  pay  and 
classification  plan?" 


ALASKA 


"The  pay  plan  for  employees  of  the  Executive  Branch 
is  established  in  Title  39,  Chapter  27  of  the  Alaska 
Statutes.   Under  present  circumstances,  this  pay 
plan  is  applied  only  to  employees  not  covered  by 
collective  bargaining  agreements;  employees  covered 
by  collective  bargaining  agreements  are  paid  accord- 
ing to  the  negotiated  wage/salary  rates  of  the  applicable 
contract.   Pay  disparities  have  developed  among  the 
differing  bargaining  units  and  those  employees  subject 
to  the  statutory  pay  plan.   Although  we  have  not 
engaged  in  "coalition  bargaining,"  we  have  attempted 
to  create  parity  between  bargaining  units  via  centrali- 
zation of  negotiations;  at  this  time  the  remaining 
disparities  are  minimal.   To  date  the  statutory  pay 
plan  has  been  revised  by  the  Legislature  to  reflect 
the  equivalent  of  the  salary  rates  negotiated  for  the 
great  majority  of  unionized  employees.   Ideally,  new 
contracts  should  be  negotiated  prior  to  the  convening 
of  the  Legislature  so  that  sufficient  funds  may  be 
appropriated  for  negotiated  pay  increases  and  so  that 
the  statutory  pay  plan  may  be  adjusted  if  necessary. 
However,  the  more  common  circumstance  has  been  to 
minimize  disparities  through  negotiated  retroactive 
pay  articles  and  retroactive  adjustments  to  the  statu- 
tory pay  plan.   Retroactive  adjustments  of  either 
type  create  administrative  difficulties;  in  future 
negotiations  we  will  attempt  to  avoid  retroactive  pay 
provisions. 

"We  also  contacted  one  of  the  unions  representing  a 
majority  of  Alaska's  State  employees  covered  by 
collective  bargaining  for  their  input.   Their  reply 
was  that  they  "have  experienced  no  problems  in  main- 
taining both  collective  bargaining  and  a  pay  plan 
since  the  Alaska  Public  Employee  Relations  Act 
provides  that  salaries  set  through  collective  bar- 
gaining supersede  the  'State  Pay  Plan'. 
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"P.S.   Incidentally,  an  initiative  drive  is  pre- 
sently under  way  to  repeal  Alaska's  Public  Employment 
Relations  Act." 


DELAWARE 


"Currently,  there  looms  a  collision  among  the  state 
pay  plan,  collective  bargaining,  and  the  separate 
interests  and  there  is  a  State  Salary  Policy  Com- 
mittee, less  than  a  year  old,  working  with  the 
Secretary  of  the  Department  of  Finance  and  the 
Personnel  Director  in  a  move  to  reach  an  acceptable 
decision  before  June  30,  1976." 


ILLINOIS 


"Wages  are  a  negotiable  item,  there  is  a  pay  plan 
for  State  employees,  and  State  employees  are  paid 
according  to  their  job  classification. 

"There  have  been  two  serious  problem  areas  according 
to  the  Department  of  Personnel.   The  first  problem 
area  is  bargaining  determination.   Agreement  on  who 
the  bargaining  unit  should  be  in  representing  a 
particular  group  of  State  employees.   The  American 
Federation  of  State,  Municipal  and  County  Employees 
(AFSMCE)  presently  represents  42,000  of  the  117,000 
State  employees.   There  are  also  historical  bargain- 
ing units  such  as  the  teamsters  and  meat  packers 
unions.   There  is  a  constant  battle  being  waged 
among  these  different  unions  for  representation  of 
State  employees. 

"The  second  problem  involves  job  classification.   The 
decision  was  made  by  the  Department  of  Personnel  at 
the  outset  of  collective  bargaining  that  job  classifi- 
cation would  be  a  bargaining  item.   The  Department 
now  feels  this  was  a  mistake.   The  bargaining  of  job 
classification  opens  up  an  area  that  does  not  neces- 
sarily benefit  the  employee  in  his  attempt  to  gain  a 
better  wage.   It  only  tends  to  complicate  the  negotia- 
tions. " 


INDIANA 


"Your  request  for  information  concerning  collective 
bargaining  for  state  employees  comes  at  a  very 
interesting  time  in  Indiana.   The  1975  Legislature 
passed  a  collective  bargaining  law  for  all  public 
employees--state  and  local  employees.   I  have  attached 
a  copy  of  that  law,  Indiana  Code  22-6-4,  for  your 
perusal.   As  you  will  note,  the  law  does  include 
bargaining  concerning  wages.   Indiana  also  has  a 
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state  pay  plan  by  which  state  employees  are  paid 
according  to  their  job  classification. 

"It  is  difficult  to  respond  to  your  question  #4 
because  the  public  employee  collective  bargaining 
law  had  barely  "got  off  the  ground"  when  it  was 
held  unconstitutional  be  [sic]  the  Benton  County 
Circuit  Court.   The  court  held  that  the  provisions 
of  the  law  which  prohibit  judicial  review  of  unit 
determinations  were  a  denial  of  due  process.   The 
court  struck  down  the  entire  statute  as  a  result. 
The  Indiana  Education  Employment  Relations  Board 
(lEERB)  which  administers  the  law  has  decided  to 
suspend  all  action  under  the  statute  until  the 
circuit  court's  action  is  reversed  or  until  the 
Legislature  takes  action.   The  Legislature  next 
convenes  in  19  77." 


KANSAS 


"The  Public  Employer-Employee  Relations  Act  in 
Kansas  is  called  a  "meet  and  confer"  act,  however, 
it  contains  certain  features,  i.e. ,  impasse  pro- 
cedures, prohibited  practices,  etc.,  that  distin- 
guish it  from  a  pure  meet  and  confer  act.   Under 
the  Kansas  Act,  the  parties  to  a  meet  and  confer 
proceedings  are  obligated  to  meet  and  confer  and 
"endeavor"  to  reach  an  agreement  which  is  a  signed 
memorandum  approved  by  the  governing  body. 

"In  practice  what  takes  place  in  meet  and  confer 
sessions  is  bargaining  over  conditions  of  employ- 
ment, according  to  the  state  Personnel  Director 
who  is  in  charge  of  the  meet  and  confer  process 
for  the  state.   Presently  there  is  a  bill  before 
the  legislature,  (SB  629)  which  would  amend  the 
present  law  by  making  it  into  a  strictly  meet 
and  confer  act. 

"The  Kansas  law  provides  that  among  the  conditions 
of  employment  about  which  the  parties  meet  and 
confer  is  "wages".   However,  the  Personnel  Director 
has  refused  to  include  any  wage  item  in  any  recent 
agreements  because  any  wage  changes  would  have  an 
impact  on  the  statewide  pay  plan.   The  Personnel 
Director  is  authorized  by  statute  to  establish  a 
statewide  pay  plan,  and  he  interprets  this  authority 
to  mean  that  pay  is  excluded  from  matters  that  can 
be  in  a  memorandum  of  agreement  because  the  present 
law  excludes  subjects  set  by  statute  from  inclusion 
in  agreements.   Requested  changes  in  the  pay  plan 
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could  be  included  in  an  agreement  in  the  form  of 
a  recommendation,  or  the  Personnel  Director  can 
initiate  changes  requested  in  meet  and  confer 
proceedings. 

"At  present  one  employee  organization  has  filed 
an  unfair  labor  practice  against  the  state  (involv- 
ing the  Board  of  Regents  and  the  administration  at 
a  state  college)  for  refusing  to  enter  into  an 
agreement  on  wages  and  other  subjects  that  are 
statewide  in  nature.   The  disputed  wage  issue  is 
over  distribution  of  a  salary  increase  that  has 
been  provided.   Consequently  it  can  be  safely  stated 
that  there  have  been  problems  in  relating  meeting 
and  conferring  to  the  state  pay  plan.   The  issue 
has  been  put  off  by  the  Personnel  Director's  refusal 
to  enter  into  agreements  on  issues  of  statewide 
fiscal  impact. 

"In  the  last  two  years  the  issue  of  amending  the 
law  has  been  under  discussion  by  the  legislature. 
At  first  the  Secretary  of  Administration  and  Person- 
nel Director  came  before  a  legislative  committee 
and  recommended  restricting  the  number  of  bargaining 
units ;  subsequently  they  recommended  a  form  of 
coalition  bargaining  on  statewide  issues.   Neither 
alterative  [sic]  was  adopted. 

"This  year,  the  proposed  SB  629,  which  is  mentioned 
above  is  an  attempt  to  eliminate  the  problem  en- 
tirely by  making  the  act  a  strickly  [sic]  meet  and 
confer  act.   That  bill  has  passed  the  state  Senate 
and  is  presently  on  general  orders  in  the  House." 


MAINE 


"Our  State  passed  a  law  in  1974  permitting  collective 
bargaining  by  State  employees.   State  employees  are 
entitled  to  negotiate  wages  under  this  law  but,  as 
yet,  no  negotiations  have  taken  place  because  appro- 
priate bargaining  units  have  not  yet  been  determined. 

"Maine  does  have  a  Statewide  pay  plan  for  all  classi- 
fied employees  in  which  employees  in  the  same  classifi- 
cations are  paid  the  same  rates.   We  have  41  salary 
grades,  and  each  classification  is  assigned  to  an 
appropriate  salary  grade.   Any  dispute  over  the  assign- 
ment of  a  particular  classification  is  ultimately 
resolved  by  the  State  Personnel  Board. 

"We  see  a  potential  for  conflicts  between  negotiability 
of  wages  and  the  classification  function  of  the  Person- 
nel Board  under  the  State's  Personnel  Laws.   However, 
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we  intend  to  maintain  that  matters  of  individual 
classification  of  jobs  are  not  negotiable  and  should 
be  resolved  through  existing  Personnel  procedures. 
We  do  not  believe  that  such  questions  should  be 
subject  to  the  highly  political  pressures  of  the 
collective  bargaining  process.   This  is  not  for 
partisan  political  reasons,  but  because  we  believe 
that  internal  union  politics  would  prevent  resolution 
of  any  questions  in  this  area  on  their  merits.   Thus, 
when  we  commence  bargaining  we  will  try  and  reserve 
management's  rights  to  administer  the  merit  system 
as  far  as  the  classification  of  individual  positions 
is  concerned.   However,  there  is  another  aspect  of 
this  problem  in  which  you  have  expressed  interest: 
Bargaining  unit  structure.   We  are  petitioning  for 
units  which  would  keep  all  employees  within  a  State- 
wide classification  in  one  bargaining  unit.   To 
split  up  classifications  between  bargaining  units,  with 
the  result  that  the  same  class  is  in  two  different  units, 
could  result  in  the  establishment  of  separate  terms 
and  conditions  of  employment,  including  separate  pay 
rates  and  fringe  benefits  for  employees  who  are, 
theoretically,  doing  the  same  work.   This  could 
result  in  the  destruction  of  the  State's  classifica- 
tion plan,  and  payment  of  unequal  wages  for  equal 
work  would  be  in  violation  of  the  Fair  Labor  Standards 
Act  and  produce  a  situation  in  which  transfers  between 
departments  would  be  discouraged.   Such  a  situation 
would  be  fragmentary,  in  our  opinion,  and  contrary 
to  the  section  of  our  law  which  says  that  excessive 
fragmentation  of  bargaining  units  shall  be  avoided." 


MINNESOTA 


"Minnesota  does  permit  collective  bargaining  by  its 
state  employees  and  a  majority  of  state  employees  are 
in  bargaining  units  represented  by  exclusive  repre- 
sentatives.  Wages  are  a  negotiable  item  for  these 
employees  and  the  negotiated  settlement  is  kept  con- 
sistent with  the  state  pay  plan  in  two  ways.   First, 
the  personnel  department  is  required  to  implement 
the  contract  by  modifying  any  rules  inconsistent 
with  the  contract.   Second,  the  portions  of  the 
contract  setting  wages  are  not  effective  until 
approved  by  the  Legislature.   Part  and  parcel  of 
this  approval  would  be  the  repeal  or  amendment  of 
any  provisions  inconsistent  with  the  contract. 

"What  Minnesota  really  has  done  is  to  allow  a 
negotiated  settlement  to  supersede  previous  pay 
plans,  provided  the  Legislature  approves  the 
contract.   So  far  the  wages  for  employees  within 
classes  has  remained  consistent  because  although 
we  have  a  multiplicity  of  c.b.  units  (almost  100) , 
all  the  smaller  units  have  allowed  the  large  AFSCME 
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local  (representing  12,000+  state  employees)  to 
negotiate  their  settlement  first,  with  the  smaller 
units  accepting  the  pattern.   It  is  likely  this 
procedure  may  not  last  indefinitely  in  which  case 
the  only  assurance  of  uniformity  will  be  an  in- 
sistence on  it  by  the  state  negotiators  office. 

"One  other  problem  is  that  settlements  have  tended 
to  come  to  the  Legislature  for  approval  in  the 
waning  days  of  the  session.   This  year  a  bill 
requiring  bargaining  to  be  completed  before  the 
start  of  the  session  passed  the  House  but  not 
the  Senate.   It  was  defeated  only  after  labor 
leaders  publicly  assured  the  Legislators  that 
contracts  would  come  in  earlier  in  the  future. 
This  should  allow  the  Appropriations  Committee 
to  operate  on  more  than  speculation." 

NEBRASKA 

"Whether  or  not  'wages'  are  negotiable  is  a  disputed 
issue  in  Nebraska  now.   Theoretically  according  to 
statutes  they  may  be,  but  in  fact  they  are  not. 
Under  the  state  pay  plan  new  job  classifications 
are  negotiable,  but  existing  classifications  and 
pay  limits  are  not.   There  is  currently  a  case  in 
the  Nebraska  courts  in  which  a  public  employee  union 
is  attempting  to  include  'wages'  in  negotiable 
variables . 

"There  are  presently  no  conflicts  on  the  pay  plan 
in  collective  bargaining  because,  as  was  answered 
in  question  2 ,  the  pay  plan  is  not  negotiable  at 
this  time.   The  public  employee  unions  would  like 
to  be  able  to  negotiate  this  but  may  not  do  so  now. 
The  court  will  decide  this  issue  sometime  in  the 
future . " 

VERMONT 

"I  am  writing  in  response  to  your  letter  of  February 
19th  requesting  information  on  collective  bargaining 
for  state  employees.   Vermont  does  permit  limited 
collective  bargaining  by  state  employees.   There  has 
recently  been  some  disagreement  on  the  extent  to  which 
wages  are  bargainable.   3  V.S.A.  §  904,  which  I  am 
enclosing,  states  that  subjects  of  collective  bar- 
gaining shall  include  'wage  and  salary  schedules  to 
the  extent  they  are  inconsistent  with  rates  prevailing 
in  commerce  and  industry  for  comparable  work  within 
the  state ' . 
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Until  very  recently  the  state  employees'  repre- 
sentative has  taken  this  to  mean  that  wages  are 
not  bargainable  and  no  mention  of  wages  has  ever 
been  included  in  a  state  employee's  contract. 

"Each  year  the  legislature  adopts  a  state  pay  plan 
which,  in  addition  to  establishing  the  level  of 
any  salary  increases ,  sets  a  maximum/minimum  range 
for  each  of  the  30  pay  scales.   The  job  classifica- 
tion plan  is  developed  by  the  Department  of  Personnel. 

"In  1972  the  legislature  established  the  State 
Employees  Compensation  Review  Board  consisting  of 
three  members  selected  by  management,  three  members 
selected  by  the  bargaining  representative  and  three 
public  members  selected  by  the  governor.   The  role 
of  this  board  is  to  recommend  to  the  legislature  a 
pay  plan  for  state  employees. 

"With  more  aggressive  leadership  in  the  State  Employees 
Association  and  declining  state  revenues,  there  has 
been  some  concern  over  ambiguities  in  the  role  of  the 
Compensation  Review  Board,  the  role  of  the  legislature 
and  the  limits  on  collective  bargaining.   There  are 
no  specific  conflicts  between  the  collective  bar- 
gaining contract  and  the  state  statutes.   However, 
it  appears  likely  that  the  legislature  will  approve 
state  employee  increases  which  are  below  the  level 
of  comparable  job  markets,  and  if  they  do  so  that 
issue  will  no  doubt  be  on  the  bargaining  table  as 
soon  as  the  legislature  adjourns. 

"Obviously  our  problems  in  this  area  are  similar  to 
yours  and  may  in  fact  be  more  extreme.   The  solution 
being  proposed  is  to  make  wages  a  clearly  bargainable 
item  but,  with  our  session  coming  to  an  end  this  may 
be  difficult  to  accomplish." 

WASHINGTON 

"Washington  state  law  authorized  collective  bargain- 
ing for  state  and  local  government  employees  in  1967 
(Chapter  108,  Laws  of  1967,  ex.  sess.).   The  scope 
of  negotiations  is  'wages,  hours,  and  working  condi- 
tions'.  However,  at  the  state  level,  despite  the 
collective  bargaining  statute,  wage  negotiations  have 
been  prohibited  on  the  grounds  that  salary  schedules 
are  determined  by  the  State  Personnel  Board  (subject 
to  review  by  the  Budget  Director  and  any  appropriations 
from  the  Legislature) .   This  procedure  has  just  recently 
been  nullified  by  a  state  Supreme  Court  decision, 
Ortblad  v.  State,  85  W.  2d  109  (1975),  (enclosed). 
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"The  Washington  State  Supreme  Court  ruled  unani- 
mously that  while  the  Budget  Director  has  the 
power  to  revise  salary  schedules  submitted  to  him 
by  the  Personnel  Board,  it  is  also  the  Director's 
responsibility  to  negotiate  with  state  employees 
regarding  wages.   Such  negotiations  must  be  the 
'final  stop  on  the  journey  to  the  legislature'. 
Thus,  the  Budget  Director  has  become  the  bargain- 
ing agent  for  the  state. 

"The  Washington  State  Supreme  Court  has  remanded 
the  state  employees'  wage  negotiations  case  to 
the  superior  court  to  determine  if  further  directives 
must  be  made  to  the  Budget  Director  in  order  to 
implement  the  court's  decision.   These  directives 
are  expected  to  be  issued  in  the  next  month  or  so. 
They  will  then  be  applied  to  negotiations  following 
completion  of  the  Personnel  Board's  biennial  pay 
plan  later  this  year.   It  is  anticiapted  that  the 
pay  plan  will  become  the  primary  item  of  the  negotia- 
tions . 

"Several  details  remain  to  be  worked  out.   Specifi- 
cally, it  is  unknown  at  this  time  whether  the  Budget 
Director  will  be  required  to  negotiate  with  several 
different  unions,  a  single  representative  of  state 
employee  unions,  or  a  team  of  union  negotiators. 
Also,  the  Budget  Director  must  develop  guidelines 
to  clarify  and  coordinate  his  procedures  with  the 
Governor's  office." 

WISCONSIN 

"Yes,  the  State  of  Wisconsin  does  have  a  pay  plan 
for  state  employes  which  does  pay  classified  state 
employes  according  to  job  classifications.   The  plan 
also  attempts  to  structure  merit  step  increases 
according  to  job  classifications,  but  attempts  to 
make  fringe  benefits;  i.e.,  retirement  plans,  medical 
insurance,  life  insurance,  vacations  and  holidays, 
income  continuation  insurance,  etc.,  uniform  for 
all  state  employes. 

"There  have  been  conflicts  between  our  state  employe 
collective  bargaining  law  and  the  'pay  plan'  due  to 
provisions  in  the  law  permitting  Wisconsin's  15  statu- 
tory state  employe  bargaining  units  to  bargain  over 
retirement  benefits  as  of  July  1,  1974.   Obviously, 
if  all  15  units  are  permitted  to  bargain  separately 
over  retirement  matters,  the  policy  of  statewide 
uniformity  of  fringe  benefits  could  be  jeopardized. 
This  issue  has  not  yet  been  resolved." 
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TABLE  5 

DISTRIBUTION  OF  STATE  GOVERNMENT  BARGAINING  UNITS  FOR  THOSE  STATES 
WITH  COLLECTIVE  BARGAINING  FOR  STATE  EMPLOYEES 

1976 


Number  of  Bargaining  Units 


By  represented  employee-size 

group 

s 

1 

to  24 

25  to  49 

50 

to  99    100 

to  299 

300 

to  499 

500 

or  more 

Total 

employees 

employees 

em 

ployees    employees 

emp 

loyees 

employees 

Alaska^ 

7 

- 

- 

- 

1 

- 

5 

California 

14 

8 

- 

2 

3 

- 

1 

Connecticut-' 

1 

- 

- 

1 

- 

- 

- 

Delaware 

25 

3 

3 

5 

8 

3 

3 

Florida'* 

- 

- 

- 

- 

- 

- 

- 

Hawaii^ 

11 

- 

- 

- 

1 

1 

9 

Illinois^ 

15 

52 

13 

9 

12 

2 

6 

Indiana 

- 

- 

- 

- 

- 

- 

- 

lowa^ 

- 

- 

- 

- 

- 

- 

- 

Kansas^ 

14 

2 

3 

1 

5 

- 

3 

Maine^ 

6 

- 

- 

- 

- 

- 

- 

Massachusetts 

10 

11 

i. 

- 

- 

- 

- 

10 

Michigan 

68 

9 

7 

8 

15 

11 

18 

Minnesota^-'- 

107 

37 

8 

17 

21 

9 

12 

Montana 

72 

31 

5 

5 

6 

2 

3 

Nebraska^^ 

5 

- 

- 

- 

- 

- 

5 

New  Hampshire 

13 

9 

3 

3 

2 

1 

- 

- 

New  Jersey-*-^ 

8 

- 

2 

4 

3 

3 

13 

New  York^5 

8 

- 

- 

- 

- 

- 

5 

Ohio^^ 

42 

3 

3 

3 

15 

4 

14 

Oregon 

71 

15 

8 

18 

12 

10 

8 

Pennsylvania 

43 

- 

- 

2 

5 

4 

18 

Rhode  Island 

79 

19 

11 

13 

20 

7 

9 

South  Dakota 

4 

- 

- 

- 

1 

2 

1 

Vermont^ ^ 

3 

- 

- 

- 

- 

- 

3 

Washington 

51 

21 

16 

30 

23 

10 

11 

Wisconsin 

15 

. 

^ 

. 

2 

1 

7 

Represents  zero. 
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Table  5  cont. 
NOTES 

■'■Alaska  law  states  that  "bargaining  units  shall  be  as  large 
as  is  reasonable  and  unnecessary  fragmentation  shall  be  avoided." 

^California  provides  for  "meet  and  confer"  rather  than  collective 
bargaining.   "Meet  and  confer"  means  that  the  employer  and  the 
employee  organization  hold  periodic  discussions  to  seek  agreement 
on  matters  within  the  scope  of  representation.   Any  written  agiee- 
ment  is  in  the  form  of  a  nonbinding  memorandum  of  understanding. 

-^Connecticut's  collective  bargaining  statute  is  effective  in 
1975.   Connecticut  has  had  no  experience  under  its  new  law.   Bargain- 
ing units  are  still  being  determined;  and  the  law  favors  the  setting 
up  of  large  organization-based  units. 

^Florida's  law  is  also  new.   Florida  has  not  yet  experienced 
collective  bargaining.   Florida  is  expected  to  have  only  6  bargaining 
units,  namely  law  enforcement,  administrative  services,  human  and 
social  services,  operational  services,  professional,  and  supervisory. 

^Hawaii's  statute  defines  8  mandatory  and  5  optional  units  based 
on  broad  occupational  groupings. 

"Illinois  has  collective  bargaining  by  virtue  of  executive  order. 

'Iowa's  law  becomes  effective  July  1,  1976.   Bargaining  units 
are  still  being  determined. 

°Kansas  engages  in  "meet  and  confer"  rather  than  in  collective 
bargaining. 

^Maine's  law  became  effective  in  1974  but  no  collective  bargain- 
ing has  yet  occurred.   Maine's  law  favors  large  units  and  the 
avoidance  of  bargaining  unit  fragmentation. 

-'■^Massachusetts  enacted  a  new  law  in  1973.   Under  the  old  law, 
Massachusetts  had  210  bargaining  units.   The  new  law  abolished  all 
bargaining  units.   The  Massachusetts  Labor  Relations  Commission  has 
now  defined  11  statewide  occupational  units. 

-'■-'■Although  Minnesota  has  a  large  number  of  bargaining  units, 
the  state  has  practiced,  in  effect,  coalition  bargaining.   The 
smaller  units  have  allowed  the  large  AFSME  local  (representing 
12,000  or  approximately  50%  of  the  employees  who  are  organized) 
to  negotiate  a  contract  first  with  the  state  and  then  have  followed 
that  settlement. 

■'■^New  law;  bargaining  units  not  yet  determined. 

■'■■^New  Hampshire  law  contains  provisions  that  would  permit 
coalition  bargaining. 

■'■^New  Jersey's  units  are  statewide  occupational  units. 
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1  tr 

In  New  York,  the  Public  Employee  Labor  Relations  Board 
initially  established  5  broad  negotiating  units:   (1)  Operational 
Services;  (2)  Inspection  and  Security  Services;  (3)  Health  Services 
and  Support;  (4)  Administrative  Services;  (5)  Professional,  Scientific, 
and  Technical  Services.   The  State  (management)  had  sought  3  units, 
while  the  labor  unions  had  wanted  25.   Three  more  units  have  since 
been  certified. 

l^ohio  state  government  agencies  engage  in  collective  bargain- 
ing with  employees  despite  the  absence  of  any  statutory  duty  to  do 
so. 

-'-^The  Vermont  statute  cites  concern  about  the  adverse  effect 
of  fragmentation  of  bargaining  units.   In  addition,  the  statute 
provides  that  in  determining  appropriate  bargaining  units  "the 
authority  of  government  officials  at  the  unit  level  to  take  positive 
action  on  matters  subject  to  negotiation"  must  be  considered.   This 
last  provision  is  important  in  a  centralized  public  employment  system 
with  uniform  personnel  policies.   The  result  has  been  the  establish- 
ment of  only  3  bargaining  units:   (1)  all  nonsupervisory  employees; 
(2)  first  level  supervisors;  (3)  second  level  supervisors. 

l^wisconsin  law  authorizes  the  establishment  of  15  employee 
bargaining  units. 

Sources :   U.  S.  Bureau  of  the  Census,  Labor-Management  Relations 
in  State  and  Local  Governments:   1974,  Series  G55  No.  75,  (Washing- 
ton, D.  C:   U.  S.  Government  Printing  Office,  1975);  U.  S.  Civil 
Service  Commission,  Labor  Management  Issues  in  State  and  Local 
Governments,  No.  1,  pp.  1-9;  Lee  C.  Shaw  and  R.  Theodore  Clark,  Jr., 
"Determination  of  Appropriate  Bargaining  Units  in  the  Public  Sector: 
Legal  and  Practical  Problems,"  Oregon  Law  Review,  51  (Fall,  1971), 
pp.  152-176;  Responses  of  Selected  States,  1976,  Montana  Legislative 
Council  Files. 
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Cotleotive    bargaining   and    the 
state    olassifioation   and  pay 
plan   are   on   a   collision   course. 
They    are    not    now   compatible . 
-   Duane  Johnson 

(June  11,  1976) 

4  COLLECTIVE  BARGAINING  AND  THE 

STATE  CLASSIFICATION  AND  PAY  PLAN: 
THE  MONTANA  EXPERIENCE 

Collective  bargaining  in  public  jurisdictions  in  Montana  has 
occurred  on  a  de   facto   basis  for  many  years.   That  is,  in  the 
absence  of  legislation  employers  and  employees  in  many  public 
localities  have  voluntarily  entered  into  collective  bargaining 
agreements.   (Courts  have  ruled  that  in  the  absence  of  legis- 
lation public  employers  are  not  obligated  to  bargain  with 
employees  and  their  representatives.) 

The  first  legislative  sanction  of  public  sector  collective 
bargaining  in  Montana  occurred  in  1969  with  the  enactment  of 
the  Nurses  Employment  Practices  Act.   The  1971  legislature 
extended  collective  bargaining  rights  to  public  school  teachers, 
and  in  1973  the  legislature  passed  a  general  collective  bargain- 
ing act  that  granted  organizational  and  bargaining  rights  to 
all  state,  county,  and  municipal  employees.   Amendments  by  the 
1974  and  1975  legislatures  brought  teachers  and  university 
faculty  under  the  1973  act,  making  it  one  of  the  most  compre- 
hensive laws  in  the  nation. 

Negotiations  for  all  state  government  agencies,  except  the 
University  System,  are  centralized  in  the  Personnel  Division  of 
the  Department  of  Administration.   Of  13,766  state  employees 
(excluding  the  University  System),  5,016  or  36  percent  are 
members  of  labor  organizations. 

The  University  System  negotiates  contracts  apart  from  the  rest 
of  state  government.   There  are  3,300  full-time  university 
employees,  57  percent  of  whom  are  organized  into  faculty  and 
non-faculty  bargaining  units. 

In  1973,  the  same  year  that  the  legislature  granted  formal 
organizational  and  bargaining  rights  to  state  employees,  the 
legislature  also  authorized  the  Department  of  Administration  to 
develop  and  implement  a  uniform  classification  and  pay  plan  for 
employees  of  state  government.   Two  years  later  the  legislature 
directed  the  implementation  of  the  classification  and  pay  plan 
with  the  passage  of  House  Joint  Resolution  37.   Today,  all 
but  approximately  3,000  of  the  total  state  work  force  of  17,060 
employees  are  classified  by  job  title  and  grade  level.   (Exemp- 
tions are  listed  in  section  59-904,  R.C.M.  1947.) 
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Prior  to  the  adoption  of  the  classification  and  pay  plan,  each 
department  or  agency  maintained  their  own  separate  plans.   Some 
of  the  plans  were  formalized,  others  were  not.   It  was  not 
uncommon  for  two  employees  performing  similar  duties  in  two 
different  departments  to  be  making  considerably  different 
salaries . 

II 

The  major  elements  of  the  collective  bargaining  act  and  of  the 
classification  and  pay  plan  were  discussed  in  the  Introduction 
of  this  report.   To  understand  the  details  of  how  they  operate, 
it  is  necessary  to  also  have  an  understanding  of  the  major 
groups  that  interact  in  the  collective  bargaining  and  classifi- 
cation and  pay  plan  processes.   These  groups  include  the  state 
employer  (i.e.,  the  Personnel  Division  representing  the  execu- 
tive branch) ,  the  University  System,  the  Board  of  Personnel 
Appeals,  the  labor  organizations,  state  employees,  and  the 
legislature. 

Personnel    Division 

In  Executive  Order  1-76,  the  Governor  designated  the  Adminis- 
trator of  the  Personnel  Division  in  the  Department  of  Adminis- 
tration as  the  state's  representative  in  collective  bargaining 
with  exclusive  representatives  of  certified  employee  bargaining 
units.   The  Personnel  Division  negotiates  contracts  for  all 
state  agencies,  except    the  University  System.  The  Personnel 
Division  is  also  responsible  for  implementation  and  maintenance 
of  the  state  classification  and  pay  plan;  in  this  regard  the 
Personnel  Division  has  jurisdiction  (and  responsibility)  over 
all  classified  state  employees,  including    those  in  the  University 
System.   Thus,  there  is  a  division  of  authority  in  the  state's 
participation  in  the  collective  bargaining  and  classification 
and  pay  plan  processes. 

University   System 

The  Office  of  the  Commissioner  of  Higher  Education  is  the  Board 
of  Regents  representative  in  collective  bargaining  with  bargaining 
units  in  the  University  System.   The  University  System  as  the 
employer,  thus,  negotiates  apart  from  the  rest  of  state  govern- 
ment.  At  the  same  time,  employees  of  the  University  System 
(except  faculty  and  professional  administrative  personnel)  are 
under  the  classification  and  pay  plan  jurisdiction  of  the  Per- 
sonnel Division  (e.g.,  the  executive  branch). 

Board   of  Personnel   Appeals 

The  Board  of  Personnel  Appeals,  an  independent  board  attached 
to  the  Department  of  Labor  and  Industry  for  administrative 
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purposes,  performs  three  major  functions.   (1)  The  Board 
administers  the  collective  bargaining  act  (Title  59,  chapter 
16,  R.C.M.  1947)  for  all  public  employees,  except  public  nurses. 
This  responsibility  involves  the  determination  of  bargaining 
units,  conducting  representation  elections,  resolving  unfair 
labor  practice  disputes,  and  coordinating  impasse  procedures 
including  mediation   of  disputes ,    fact-finding,  and  arbitration. 
(2)  The  Board  hears  and  rules  upon  olassifioation   appeals    for 
all  state  employees  in  the  classified  service.   The  Board  has 
established  an  appeals  procedure  (24-28. 30B  -  24-28. 30B1, 
Montana  Administrative  Code)  for  classification  and  wage 
appeals.   (3)  The  Board  hears  and  rules  upon  grievances  for 
about  2,000  employees  in  the  Department  of  Highways  (Title  32, 
chapter  25,  R.C.M.  1947).   Any  employee  in  the  highway  depart- 
ment may  appeal  to  the  Board  if  there  is  a  grievance  concerning 
a  matter  of  employment  based  upon  working  conditions,  super- 
vision, or  an  administrative  action.   Highway  department 
employees  are  the  only  state  employees  who  have  the  right  to 
file  work-related  grievances  with  the  Board.  This  grievance 
procedure  was  part  of  the  highway  department's  formal  pay  plan. 
When  the  statewide  pay  plan  was  implemented,  the  department's 
pay  plan  was  abolished,  but  the  grievance  procedure  was  left 
intact. 

Labor    Organizations 

There  are  53  bargaining  units  in  state  government  and  another 
17  in  the  University  System.   There  are  18  labor  organizations 
representing  one  or  more  of  the  70  bargaining  units.   The  bar- 
gaining units  range  in  size  from  1  employee  to  949  employees. 
Numerous  types  of  job  classifications  are  represented  in  each 
unit;  only  2  of  the  53  units  in  state  government  represent 
employees  who  are  in  a  single  classification  exclusively.   In 
one  department,  the  Department  of  Institutions,  there  are  16 
unions  representing  34  bargaining  units  involving  1,733  employees 
covering  nearly  215  job  classifications. 

Of  the  present  70  bargaining  units,  nearly  55  were  "grandfathered 
in."   That  is,  these  units  existed  prior  to  the  enactment  of  the 
1973  collective  bargaining  act.   The  Board  of  Personnel  Appeals 
interpreted  the  1973  act  (presumably  section  59-1615)  to  mean 
that  existing  units  would  not  be  adversely  affected  by  the 
act's  passage. 

The  70  bargaining  units,  under  current  law,  each  negotiate 
separately  with  the  employer  (i.e.,  the  Personnel  Division  or 
the  University  System) .   Any  coalition  bargaining  that  takes 
place  is  voluntary. 

State    Employees 

For  the  purpose  of  this  study,  there  are  two  "types"  of  state 
employees — those  who  are  organized  in  bargaining  units  and  those 
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who  are  not.   With  the  exception  of  those  employees  listed  in 
59-904,  all  state  employees  are  classified  under  the  classifi- 
cation and  pay  plan  regardless  of  whether  or  not  they  belong 
to  a  bargaining  unit. 

Employees  who  are  members  of  a  bargaining  unit  are  represented 
by  their  exclusive  representative   in  negotiations  with  thii 
employer.   The  negotiations  establish  the  working  conditions 
for  those  employees  subject  to  legislative  appropriations.   In 
addition,  most  negotiated  agreements  contain  grievance  mech- 
anisms whereby  an  employee  can  receive  relief  for  a  work-related 
grievance. 

However,  organized  employees  are  entitled  to  file  classification 
appeals  with  the  Board  of  Personnel  Appeals.   (Classification 
appeals,  in  reality,  are  often  appeals  concerning  the  rate  of 
pay.)   Furthermore,  the  employee  may  file  a  classification 
appeal  before,  during,  or  after  his  exclusive  representative 
has  negotiated  a  contract  with  the  employer.   Whatever  the 
Board  decides,  the  question  occurs  of  which  has  precedence-- 
a  Board  ruling  or  a  negotiated  contract? 

For  nonorganized  employees,  the  conditions  of  employment  are 
established  by  their  assignment  in  the  classification  and  pay 
plan  and  by  statute  (e.g.,  vacation).   Except  for  highway  depart- 
ment employees,  there  is  no  formal  grievance  mechanism  for 
nonorganized  employees.   However,  the  Human  Rights  Commission 
does  hear  certain  types  of  grievances  under  its  jurisdiction 
(Title  64,  chapter  3,  R.C.M.  1947). 

Nonorganized  employees  have  the  same  classification  appeal 
rights  as  organized  employees.   Generally,  a  classification 
appeal  will  be  one  of  two  kinds:  (1)  An  "allocation"  appeal 
in  which  the  employee  challenges  his  assigned  position  within 
a  job  series  (e.g.,  the  employee  is  now  an  Accountant  I  and 
believes  that  the  job  he  is  performing  is  more  properly  that 
of  an  Accountant  II);  or  (2)  a  "class  action"  appeal  in  which 
a  group  of  employees  contend  that  their  position  (e.g. ,  Social 
Worker  I  has  been  misclassif ied  within  the  entire  social  worker 
occupational  series).   Under  current  law  and  rules,  an  employee 
may  file  an  "allocation"  appeal  and  simultaneously  be  party  to 
a  "class  action"  appeal. 

Unorganized  employees,  thus,  have  two  avenues  by  which  to  effect 
changes  in  their  classifications — allocation  and  class  action 
appeals.   Organized  employees  have  three  avenues — negotiation, 
and  allocation  and  class  action  appeals. 

Legis lature 

Funds  necessary  to  implement  the  pay  plan,  as  well  as  to  effect 
any  adjustments  in  the  plan,  are  subject  to  the  legislative 
appropriations  process.   Negotiated  contracts   that  require  funds 
for  their  implementation  are  also  subject  to  legislative  appropri- 
ations. 
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Except  for  appropriations,  the  law  is  virtually  silent  in 
regard  to  the  role  of  the  legislature  in  the  collective  bar- 
gaining and  pay  plan  processes.   For  instance,  the  law  does 
not  specifically  address  the  question  of  whether,  and  under 
what  conditions,  the  executive  branch  may  negotiate  conditions 
of  employment  that  are  established  by  legislative  statutes. 
The  question  arises:  Which  has  precedence--a  negotiated 
contract  or  a  statute?   The  collective  bargaining  process 
is  also  devoid  of  any  guidelines  in  a  situation  where  the 
legislature  amends  or  rejects  a  contract  (e.g. ,  by  not  pro- 
viding full  funding  of  the  contract's  terms)  and  then  adjourns 
for  the  interim. 

Ill 

Problems  in  the  interaction  of  collective  bargaining  and  the 
state  classification  and  pay  plan  became  evident  soon  after 
the  1975  legislature  passed  House  Joint  Resolution  37.   HJR  37 
implemented  the  classification  and  pay  plan  retroactive  to 
January  1,  1975. 

The  problems  came  to  light  as  the  result  of  a  contract  that  was 
negotiated  between  management  and  representatives  of  maintenance 
workers  in  the  highway  department  during  the  1975  legislative 
session.   The  contract  itself  applied  to  a  relatively  small 
group  of  employees.   But  the  real  and  potential  effects  of  the 
interaction  of  the  contract  with  the  classification  and  pay  plan 
proved  to  be  widespread. 

Basically,  the  following  scenario  developed.   First,  management 
and  the  representatives  of  the  maintenance  workers  agreed  to  a 
contract  that  included  a  wage  settlement  that  put  the  employees 
at  half-grade  levels  (e.g.,  10-1/2,  11-1/2)  on  the  pay  plan 
matrix.   HJR  37  did  not  contain  half-grades.   Second,  the  wage 
settlement,  when  applied  to  the  pay  plan,  resulted  in  the  em- 
ployees receiving  higher  salaries  than  their  supervisors.   A 
rash  of  conplaints  by  the  supervisors  followed.   Third,  the 
supervisors  appealed  to  the  Board  of  Personnel  Appeals  for  up- 
grading of  their  classifications.   Fourth,  other  highway  depart- 
ment employees  followed  suit  in  appealing  to  have  their  classifi- 
cations adjusted  upward.   In  total,  502  of  2,000  highway  department 
employees  have  since  appealed  to  the  Board  for  a  classification 
change.   A  significant  number  of  these  appeals  came  as  a  result 
of  the  contract  negotiated  early  in  1975.   (See  Tables  9  and  10 
for  complete  classification  appeal  data.) 

What  occurred  in  the  highway  department  was  a  classic  example  of 
the  "ripple  effect".   The  "ripple  effect"  is  the  impact  of  a 
negotiated  wage  increase  or  other  economic  benefit  upon  the  expec- 
tations of  other  employees  who  are  not  covered  by  that  collective 
bargining  agreement  but  who  work  under  the  same  employer.   The 
"ripple  effect"  can  reverberate  throughout  an  entire  classification 
and  pay  plan,  affecting  both  organized  and  unorganized  employees. 
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A  hypothetical  example  of  the  "ripple  effect"  might  better 
illustrate  the  ramifications  involved.   Assume  that  the  Bar- 
gaining Unit  A  in  the  Department  of  Highways  contains  a  number 
of  "Secretaries  I"  classified  at  pay  grade  07.   As  the  result 
of  a  negotiated  agreement,  these  "Secretaries  I"  are  reassigned 
to  pay  grade  09.   The  title  "Secretaries  I"  occurs  in  almost 
every  agency  in  state  government.   On  the  basis  of  the  "similar 
pay  for  similar  work"  mandate,  all  "Secretaries  I"  would  have  to 
receive  a  pay  hike.   (Presumably,  nonorganized  "Secretaries  I" 
would  appeal  their  classification  to  the  Board  of  Personnel 
Appeals.)   Furthermore,  an  adjustment  to  pay  grade  09  for 
"Secretaries  I"  would  place  that  title  one  pay  grade  above 
"Secretaries  II"  who  are  at  grade  level  08.   To  maintain  the 
appropriate  pay  grade  differential  between  "Secretaries  I"  and 
"Secretaries  II",  the  latter  would  have  to  be  reassigned  to 
pay  grade  10.   Additional  titles  also  exist  in  the  secretary 
series  that  would  be  affected.   The  salaries  of  supervisors, 
moreover,  would  have  to  be  reevaluated  to  minimize  compaction-- 
that  is,  a  situation  where  several  job  titles,  which  are  quite 
different  in  responsibilities,  are  all  close  together  on  the 
pay  plan  matrix.   In  short,  a  negotiated  change  in  the  pay 
grade  of  "Secretaries  I"  could  result  in  changes  throughout 
the  entire  classification  and  pay  plan. 

As  the  illustration  indicates,  there  are  several  conflicting 
elements  in  the  collective  bargaining  and  pay  plan  process. 
The  primary  conflict  is  between:   (1)  the  obligation  of  the 
employer  to  bargain  with  each   bargaining  unit  on  wages,  hours, 
fringe  benefits,  other  conditions  of  employment,  and  job  classi- 
fications, and  (2)  the  obligation  of  the  employer  to  provide 
equal  benefits  to  all   employees  regardless  of  whether  they  are 
organized  or  unorganized. 

In  testifying  before  the  Legislative  Finance  Committee  in 
September  1975,  Mike  Billings,  Director  of  the  Office  of  Budget 
and  Program  Planning,  summarized  the  executive  branch  dilemma. 
He  stated:   "We'd  like  to  get  uniformity,  but  it  is  a  real 
dilemma  to  be  told  by  law  that  we  have  to  negotiate  in  good  iaith 
with  each  of  some  70  separate  negotiating  units  in  the  state 
government  and  at  the  same  time  we  have  to  retain  some  uniform 
pay  plan.   Somewhere,  something  has  to  give." 

The  same  conflict  was  further  pointed  up  by  Duane  Johnson, 
Administrator  of  the  Personnel  Division,  in  testimony  before  the 
Select  Committee  in  June  1976.   Mr.  Johnson  stated  that  it  is 
virtually  impossible  to  have  both  the  negotiation  of  job  classi- 
fication and  "similar  pay  for  similar  work."   The  two  are  not 
compatible . 

There  are  several  other  conflicting  and  difficult  elements  in  the 
interaction  of  collective  bargaining  and  classification  and  pay- 
Some  of  these  elements  were  noted  in  the  Summary    of  Committee 
Reaommendations    and  in  the  Introduotion .      Others  will  be  elabora- 
ted upon  in  the  chapter  titled  Committee    Deliberations   and 
Recommendations . 
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IV 

Before  proceeding  to  that  chapter,  however,  a  brief  review 
of  the  status  of  classification  appeals  should  be  noted. 

There  are  basically  four  steps  in  the  appeals  process. 

1.  An  employee  who  is  dissatisfied  with  his  classi- 
fication obtains  an  appeal  form  from  the  Board  of 
Personnel  Appeals.   The  employee  completes  the  form 
and  submits  it  to  his  immediate  supervisor  for 
comment. 

2.  If  the  employee  chooses  to  continue  the  appeal 
after  his  immediate  supervisor  comments  upon  the 
appeal,  the  employee  submits  the  appe;al  to  the 
department  director  for  review. 

3.  If  the  employee  is  still  dissatisfied  and 
chooses  to  continue  the  appeal,  he  submits  his 
appeal  to  the  Personnel  Division  for  analysis. 
The  Personnel  Division  then  issues  a  recommenda- 
tion regarding  the  appeal. 

4.  If  still  dissatisfied,  the  employee  submits 
his  appeal  to  the  Board  of  Personnel  Appeals  for 
a  determination. 

The  information  in  Tables  9  and  10  reflects  only  the  appeals  pro- 
cess of  step  4.   At  step  2,  the  department  director  may  request 
of  the  Personnel  Division  and  of  the  Office  of  the  Budget  and 
Program  Planning  a  change  in  the  aggrieved  employee's  classifica- 
tion.  At  step  3,  the  Personnel  Division  may  request  a  change  in 
the  employee's  classification.   The  Tables  do  not  reflect  the 
number  of  changes  and  awards  granted  at  steps  2  and  3.   (However, 
see  the  footnotes  to  the  Tables.) 

There  are  13,766  classified  state  employees  in  1,699  job  classi- 
fications (as  of  June  1976) .   Of  the  total  number  of  classified 
employees,  1,372  or  10  percent  have  appealed  their  classifica- 
tions as  of  September  1976. 

The  largest  number  of  appeals  has  come  from  three  departments — 
Highways,  Revenue  and  Social  and  Rehabilitation  Services.   In 
the  Highway  Department  there  have  been  5  02  appeals,  which  re- 
presents about  25%  of  that  department's  work  force  of  1,965 
employees.   In  Revenue,  there  have  been  337  appeals--33%  of  the 
1,042  employees.   In  SRS,  there  have  been  264  appeals — 27%  of 
the  work  force  of  993.   These  three  departments,  then,  have  been 
involved  in  80%  (1,103  of  1,372)  of  the  classification  appeals. 

Appeals  from  the  Highway  Department,  alone,  represent  36.5%  of 
all  appeals  filed.   One  could  conclude  that  without  the  Highway 
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Department  appeals,  the  classification  appeals  system  would  be 
at  a  maintenance  level;  that  is,  the  system  would  be  functioning 
fairly  smoothly.   Just  over  6  percent  of  all  classified  state 
employees  would  have  appealed  their  classification,  and  there 
would  not  be  a  large  number  of  appeals  pending. 
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TABLE  7 

*  state  of  montana 
statistical  analysis  of  union  membership 

unTon  

]  .  M]'1:;A 

2 .  AFSCME 

3.  Warm  Springs  Independent  Union 

4.  Retail  Clerks 

5.  Craft  Counci  I 

6.  lijconscd  Practical  Nurses-WS 

7.  Hotel,  note],  i,  Restaurant  Employees 

8.  MEA 

9.  Montana  Nurses  Association 

10.  'J'oapi:;  tors 

11.  Opoiatiiicj    i:ncjLnoers 

12 .  MFT 

13.  Painters 

14.  Carpenters 

15.  Meatcutters 

16.  Electricians 

17.  Plumbers 

18.  Machinists 
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5,016  100.0 

*r)oes   not   incliide   the   TTnivers5.tv    '^ysten. 

Source:    Labor   Relations    Status   Report,    <=:tate   Of   Montana,    #9, 

State   Labor    Relations    P.ureau,    Denartment   o-^    Administration, 
Aurrust    31,    1976. 


-69- 


ro 


U) 


U 


t**«c»» 


:;;s» 


^"r::** 


t^^i 


u§ 


^«^ 


O^ 


5^ 


Qi 


^^ 


o 


to 


^  } 


.^ 


-71- 


3 

& 

k            9 

o 

a 

c 

5 

<o  u  .3 

J  A 


■:;  . 

:!« 

.'.'-!  ^     ' 

— <  IN 

I't 

/ 

1             M 

,'■,    ;<    ^: 

-^      . 

(     -■•      ■- 

•.    o    ■* 

iy 

V    \ 

\r^ 

,.■  i> 

t*   -r  . 

r      ^    t- 

•  .  A 

Id;)   ' 

■  V   e^ 

■,1 

i  '  » 

i  u; »-: 

•  - .'" 

i  -^w 

•-^'% 

iif>- 

—      _    ..  _ 

__ 

I  t 

(t 

t]y. 

■■-'-> 

-:^ 

i^...-. 

a  "D    u 

y^  V)  .1 

M  ,*. 

-A 

—  V 

■■^^^^ 

o  rvT 

•J  .o  — 

*■'■',!    -^ 

:;    ,  o- 

■-■•  -JO- 

— — — — 

aft         » 

Or: 

a-        ..I 

O,-.    i 

'■13';?    ■-- 

I  «t  (^^    < 

-  T.  U 

a 

<v 

i  - 

II  5 

:% 

^,.*o 

< 

U         .J 

,33"  ' 

. 

OJ 

■e 

1  JTi  ^ 

JfSS 

,*>U 

"   A 

ct  ~>j} 

.!  s ; ! 

S  z  V 

J  (J    0 

■-  .i^^' 

li  >- ;,.'  ^' 


-72- 


o 


o 

"6 
u 


o  -: 

—    o 


SSz 

SlJD 

i^l 

4 

2E^ 

_i 

zS5ie 

0  » 

y  oqJ- 
'  sli;o 

a  -J  n 

zy 

MONTAl 
E  DUCAT 
ASSOC 

1 

.*f 

Z 

■j'' 

I 

oi*    < 

8  o-s 

'    5!2  >j 

_0   f.,r4 

<C 

# 

U 

a 

QC 

»- 

_    J 

So 

0  0 

'^       UJ  Z    U  -J   CM            1 

W^ 

-? 

0£ 

HOTEL - 

MOTEL 

WORKE 

z  S  f 
00* 

Z        0 

3  -D    >0 

is 

uj — 
>     o-Z 

So  r- 

0   0    <M 

0:3  " 

-i  "9  <y 

£z 

Itil 

,  zo 

<5 

_3  0  « 

irt 

.& 

oi: 

*:   c 

Sz 

^» 

s2 

-o$0 

3z 

8 

Q.3     VJ 

">o« 

"n 

--"C^ 

<"'     « 

0  t^T 

>-UJ  -O 

w  to^ 

lU-J      • 

0,0- 

aU    » 

-■  -»o- 

•S       </0 

Q^ 

K          >" 

2o2f 

« 

<o< 

-jI  U 

-O 

0^ 

li? 

t  A 

Z 

3»S 

UJ 

-oi*3 

< 

°SS- 

0         u 

oe 

, 

UJ 

e    . 

t;z 

'-!■ 

so 

-m 

<ZT 

0 

leSJ. 

0  •«    ,     , 

UJ         "T 

t<.! 

SZ  V 

3  ?*• 

uO-^ 

—  JiOX 

2i? 

<  3  a 

_o  ^(5«2 

—I 

o< 

'S   t-    UJ 

Z  I  1  ui 

0 

LICE 
PRA( 
NUR 

<     c 

< 

Z 

ONTAI 
URSES 
SSOC. 

5  Z< 

c 

io 

»/> 

ig5 

UJ  U  o- 

0 
Z  -r 

ill 

a:    -0 

5i     i 

<    *^ 
z     £ 

U 

2uS 

z  - 

MON 
PUBLI 

EMPl 

j> 

<    a 

z 
< 

z 


< 

zi 

tu. 

<o 


S2 

— *Q. 

I* 

3t; 


UJv/) 
luj 


< 

s 

z 
o 

z 
3 


z 


^1 


o    -? 
U    -5 


I 


§•1 


$50-32 


-74- 


»o 

£z 

5t:Q 

Sz>Z 

Suo 

idl 

2S^ 

_J 

MON 
FEDEI 
OFTE 

0  » 

zM   . 

MONTAI 
EDUCAT 
ASSOC 

1 

Z 

111 

X 

5i*  ♦ 

Ssss 

5^  u 

0    riw 

^ 

f 

u 

a 

oc 

*- 

u 

_    J: 

So 
0  0 

lU  Z    u 

-i   CN 

1/) 

-P 

o: 

"^      a 

HOTEL - 

MOTEL 

WORKE 

z  S  ; 
0  °  * 

i      S 

3  Ul    >o 

p 

It! 

<§ 

3    Vt  — 

lu- 

So  IX 

ll.  Z 

0   0    CM 

03    u 

-S  ^  0. 

tn 

M^. 

ot 

Sz 

■iS^' 

59 

^"?5' 

<5 

U    CM    IN 
_0    Q    00 

o.  3    w 

*» 

in 

.0 

oc 

^   C 

uj-7. 

|o 

2z 

V 

0  —  — 

a.Z>   u 

^  *o«^ 

2'-> 

-2 

--"[^ 

<■='    n 

0  ivT 

K-IU  .0 

w  »o  — 

UJ  — '     1 

0   ,  <> 

ckU    » 

->  -to~ 

.9        VI 

oc 

Q,                 UJ 

2o- 

< 

<o< 

-iiu 

-O 

e 

s-e , 

z 

:?iS 

Of 

s    ■5 

a. 
0; 

-5^*0 

< 

Sss. 

U        u 

oc 

« 

UJ 

*    . 

t;z 

J^•l 

50 

-iiSi" 

"^ZT- 

V'  «> 

UJ  £:  i 
1-  3-0 

0  ••  .    . 

UJ         ~ 

See? 

SZ  V 

2     g    •■ 

UO-o 

-Jioi 

-i» 

S     S°* 

<  3  a 

jO   ^gOO; 

_, 

a< 

NSE 

:tic 

SES 

0 

LICE 
PRA( 
NUR 

4rt 

<     c 

< 

Z    . 

$!3u 

7  '"O 

U  13  uo 

5  Z< 

c 

EPEND. 
ON  OF 
RM 

0 

Z    T 

ill 

(^    -^ 

5;    i 

z    It; 

0 

2oS 

Z    - 

■oil 

.0 

W1         . 

2  a.  Ui 

<     a 

u 
z 
< 

z 


< 


-.< 
zi 
OE 


<o 


52 


CO 


UJbO 

Xui 


sot 


< 

s 

Z 

g 

z 


i     $    <n  0    °   Z 


zg^ 

^ 

2^5 

_i 

z£$ 

"  » 

iis 

^5o 

sS< 

1 

•^1 

z 

.sis  -| 

I 

Ssss 

S^    o 

O     MM 

i 

•e 

u 

& 

oc 

h- 

_  3i 

is 

UJ  Z  «j 

_i  CN 

to 

-S 

tt 

~rt        * 

HOTEL - 

MOTEL 

WORKE 

z  S  - 
o  3  * 

:d  J)  tf> 

oc 

_i»o°- 

UJZl 

8  o  IV 

O.Z 

O   O    (M 

OD    u  _.  'I   0-| 

in 

£z 

59 

^"5o- 

<l.°ss 

M 

i/1 

-O 

Q£ 

«  c 

.»• 

-55*5 

2z 

g__ 

a_  Z5    w  -*  *o»o    1 

St^ 

_i*'i 
^b^ 

.-St? 

/'<« 

-    o  liT 

^     i_  tu  -o    o  tn  ^    1 

UJ  -^ 

.    O    1  »■ 

QCU 

»  -"to-  \ 

«8       40 

Of 

M       >" 

§oS 

<o< 

-ilO  J> 

oc 

\^ 

«. 

z 

UJ 

< 

^  Si'' 

oc 

. 

UJ 

«, . 

t;z 

**! 

so 

-j5i  * 

<z- 

o 

S^§i.^3.-| 

lU 

V  iiii 

^  Z 

uO-9  -ii<Sxl 

«rt  — 

u.  Z 

<  3 

—t 

Q< 

£0 
i-o  O 

3  u^ 

Z  <     e 

< 

1- 

zS 
o? 

8 

S  Z<         c      1 

-I 

if  z 

2;0 

ii2 

zl 

$5;   i 

< 

z 

UJ  U 

^■20 

o?  - 

i§ 

Suj     » 

So: 

UJ  <    a 

o 

z 
< 
z 


< 
zi 

Ox 


<o 


uj>- 

52 


§1 

a.  Z 


3« 

UJ 

< 

s 

z 
g 

z 

3 


-75- 


'V 


ii\   \ 

-     6  *   t    ! 

5  «3  -o  1  i 

i  .*  *;;  c  -  s 

2   ^    5   2    J    5 
«:   5  5  u  ^  z 

MEAT 

CUTTERS 

UNION 

MONTANA 

FEDERATION 

OF  TEACHER 

P 

Local 

3399    BpuldM 

a     »    ^    w    »    c 

MONTANA 
EDUCATION 
ASSOC. 

ELECTRICIA- 
NS 
c 
Locol 

200   W.Spr*. 

HOTEL - 

MOTEL 

WORKERS 

UNION 

b     Locol 

509w.Spr|„ 

<0      --*o< 
^Z        Sor. 
Oz>  u  -■  •«  o- 

PLUMBERS 

UNION 

c 

Locol 

51   W.  Spr'gs 

51  Galen 

RETAIL 
CLERKS 
w-b 
Locals, 
4-57-684 
991-1573 

. 

LABOR    & 
HOD 

CARRIERS 
b 

&          -6-* -5 
O        u   J52- 

X?,  z        .°i  1 

Dept.of  Soc.4 
Rehob.  Services 
p-w 

1052  employees 
150,   14S    ore 
Orgonized 

UJ         ~             Sec? 

5   ^    W           X  o  •• 

""^\ 

LICENSED 

PRACTICAL 

NURSES 

ASSOC. 

n 

^\. 

"\^^^^ 

MONTANA 

NURSES 

ASSOC. 

n 

^^\. 

INDEPEND. 
UNION  OF 
WARM 
SPRINGS 

w-b-l 



-76- 

MONTANA 
PUBLIC 
EMPLOYEES 
ASS    INC. 
p-w-b-l 

u 

Z 

z 


< 

s 


-■< 

Zx 

=)0 
Ox 


<o 


S9 


yo 


< 

s 

Z 
O 

z 

3 


o 


e  o 


5^-t 


i  5 


_2    s 


O  JS  z 


>     U>     u     — 


I 


'It 


-77- 


SOS 

l^s 

4 

2§5 

_i 

ZE^ 

o  ^ 

siroo--"' 

<^ 

ONTAN 
3UCATK 
SSOC. 

SS< 

1 
Z 

ri^ 

I 

oi*    *-! 

§SsS 

S!£  u 

<t 

i 

U 

4 

oe 

t- 

_  * 

^•9 

So 
o  o 

iu  Z  u 

-3  CM 

<n 

_   4 

« 

1            UJ 

^   o   ^ 

o  5  * 

sii 

z      S 

U  ^   »o 

is 

UJ~ 

g  O   I^ 

o-Z 

OO    CM 

03   '^ 

Ji  -9    O- 

£z 

Ifc 

59 

<z 

8?!S 

ttZl    U    -■  5^    —  1 

t/> 

.& 

U 

S  e 

UJ-7 

2z 

8  — 

a.3  u  — •  "Oio   1 

2" 

±S 

„-s- 

<« 

.   oriT 

»-llJ    OJ      W  io^     I 

lU— ' 

o   ,  «> 

0£U     *    -•  ■«  O- 

•B      m 

« 

O-         UJ 

<o< 

_;i  yj  -o 

oc 

•^  < 

UJ 

-;iM 

a. 
oc 

< 

oRS" 

U 

UJ 

e,. 

u 

^r 

i  i;-  • 

Ol 

Z    iitl 

5Z 

OO 

!2z 
<  =) 

—J 

c>< 

UJ  X 
«ji  O 

—1  a. 

oc  ur, 

3^ 

Z  <     <: 

< 

Is 

O  D 

8 

SZ<         e       1 

^5 

SiO 

W1 

11 

$5;    » 

< 
V      z 

UJ 

\5^ 

S^  1 

Z  13 

ici 

UJ  <     a 

Z 

< 
z 

UJ 

z 
< 

-.< 
G$ 
zi 

DO 

Ox 

tu- 

<o 


52 


o.  Z 

UJ 
UJi/) 
lUJ 

>—  oc 

O- 
d.  UJ 


< 

s 

z 
g 

z 

3 


» 

S^ 

•^ 

o 

?i 

Si 

% 

? 

# 

1 

o 

_ 

0 

E 

z. 

c 

o 

1 

UJ 

o 

u 

o 

UJ 

f 

*. 

Ui 

-• 

o 

• 

o 

» 

Si 

a. 

■$■ 

(S 

u 

.J 

Z 

>    ^     u    — 


■H 


-78- 


Irt 

5it:Q 

^DZ 

SU3 

5§l            ^ 

?i^    _i 

Zujji;      o  - 

no'"      <-■ » 

<^ 

Z£    • 

<&U 

MONT 
EDUG 
ASSO 

Z             ^'^ 

I             o^*   ♦■ 

^!^      Ss;;s 

S'^  u-S  =" 

^        * 

U                                 A 

—                                (A 

a:                   r 

LECT 
IS 

00  w 

Ui  ^    U  — 1   (N 

,       ^       -5   t 

oiji^^O  2.  * 

liii.s 

lu—         8  o  rv 

o-Z          o  O  <M 

Ol3  w  — I  -^  o 

s       M^' 

Sz         o?^' 

59     ^^„-»o' 

<I„3SS 

•^ 

trt                    .» 

a;                   »;  c 

Sz        '^-s 

so     -5^5 

^z       « 

1  *-          o  ' —  • — 

a.  z>   u  — '  »o»o 

S" 

±S     --SD; 

<o^    „    o  iv,T 

i-uj  -9    y  «o  — 

Ui  -J    i    o    ,  o 

a:0   »  — '  ^  o* 

•e      <n 

c^ 

tx.      it; 

0„a                 * 

<o< 

_il  U   -JO 

a; 

t^            si 

2                5»  S 

^       -oi*^ 

t      .OSS' 

ot                  1 

l"           *, . 

t 7                        ^   £    O 

so     -*5i  < 

TEA 
UNI 
b-l 
Locc 

UJ           >             t  c  c  S 

S  Z  "       1  ?i^ 

UO-o  -^ioi 

"i?  8%d 

<3  i  JSSS25: 

_i 

Q  < 

NSE 

:tic 

SES 

oc. 

=;£z  <    c 

< 

z   _ 

ONTAI 
URSES 
SSOC. 

S  Z  <          e 

go     ^ 
Sioiz  -7 

Q  ^  <  QC     -O 

-7  ^  >  Q-     1 

Z  D  S  u^     » 

_i      UJ 
2      K  u 

2u5?    T 

z=^^^  ■? 

r\  CO  *;  ''^     « 
y  3  S  ''^     * 

5:  a.  UJ  <     a 

2 
< 

Z 


< 

s 

-.< 

G» 

21 
Ox 


<o 

Of 


55 


-;2 


UJ./) 
lUJ 


a.  UJ 


< 

s 
z 

O 

2 


I  I 

si  I 


*    —         ■"  •• 

i    5  5  u  5  z 


-79- 


'«.•-  — 

^oz 

$ur> 

1^1 

4 

2S^ 

_i 

MON 
FEDEI 
OFTE 
P 

o  » 

o  « 

Ud 

ONTAI 
3UCAT 
SSOC 

SS< 

Z 

^ 

I          _ 

5£i  •-i 

S^  ..-2 

^rt 

<c 

e 

o 

Ji 

0£ 

t-              _ 

3: 

U                0 

o 
o 

UJ  Z    U  — 1   CN           j 

l« 

■^ 

0£ 

"^      a 

HOTEL - 
MOTEL 
WORKE 
UNION 
b     Locc 
509  w.  s 

0£ 

is  - 

11^ 

UJ  — 

3  o  t~. 

a.2 

O  O    <M 

Oo  "  - 

"■"JO- 

luZ 

lih 

59    - 

<5 

SRS 

Q.D   o  -J  ^  —  1 

«o 

.5 

(K 

i:   C 

o?0 

2z 

8 

O-D    u 

^  "OlO 

s<^ 

—  it 

.-Sti 

<"'    « 

o  tv-T 

l_UJ  -o 

u  u-,— 

UJ  —I      ' 

o   ,  o- 

tt:U    » 

-J  -"JO- 

•0       </) 

ot 

o:       'H 

0,-^  oc 

t- 

<o< 

-.1  <J 

^ 

a: 

s«. 

2 

5i  5 

UJ 

oJ*-o 

a. 

< 

°BS" 

«J        u 

QC 

. 

UJ 

•e   , 

t;z 

*-!■ 

so 

<ZT 

°5  •  • 

UJ        ~ 

>c.; 

sz  r 

3  2  •• 

—  i^or 

uO-9 

£i» 

8      S«x> 

<  3  a 

o  »^6o2 

_j 

o  < 

^   >-    UJ 

Z  1)  >" 

O 

UJ  ^i  a 

<     t 

< 

Z 

^-u 

7  >«  O 

s  z  < 

c 

EPEND 
ON  OF 
RM 

O 
Z    -7 

ill 

5;   i 

(J 

\2u5 

z  - 

^  7  z;  -J 

i?s 

2  a.  UJ 

<     a 

u 
z 
< 

z 


< 

s 

-'< 
zx 


<o 

a: 


J;0 
o-- 

I* 

<UJ 
UJ 

UO 
^? 

Sz 

UJ 
UJi/) 

luj 


Z 

o 

z 

3 


a 

z 


o 


1 1 


v|> 


.'I 

IXJ| 

o 


O      ^     J      O       »      5 

i^     >    m   1^    ^   Z 


1W~- 

5u.O  "*  -• ' 


5i5o 


I 

z 

I 


3i* 


S!2  u-2  5" 


"^       oo 


QOgi       § 
15  53-0-0 


z 
< 

z 


< 

5 

zi 


-81- 


o 


i    I 

I       8 

S     E 


O     11    -= 


O  w  u 

•      *^      „  C  •> 

°     ^     J  S  n  = 

a;     >    to  «J  ^  Z 


f    Jt     u    — 


-82- 


£z 

<^Q 

!"3Z 

Sod 

|d| 

t 

2 

?|^ 

3 

_  £ 

ZEDli; 

0  ^ 

<g 

5S0 

5£< 

z 

-n 

I 

Sh  *- 

3  -0-- 

5^u^=~     1 

^ 

f 

u 

• 

«^ 

(J 

luZ   U  - 

-       * 

S8 

S   CM 

«o 

J» 

« 

-=    i 

HOTEL - 
MOTEL 
WORKE 
UNION 
b     Locc 
509  w,  s. 

0 

Hs 

<s 

_i»3- 

Si 

So  r- 

0   0    CM 

03    " 

"  ■<»  c^ 

£2 

52 

<z 

^ss? 

M 

*rt 

.0 

Of 

^  c 

ii 

a.  m 

32 

S^^ 

Q.3     U 

^  <OiO 

2<^ 

—  it 

<'^     « 

0  r--T 

►-UJ  -fi 

u  „-,— 

Ul-J      ' 

0   /o- 

aU    * 

-.  ^0- 

•6      m 

ec 

CK         UJ 

2oS5 

<fi  iT  ^ 

« 

<o< 

_:i  u 

^ 

oc 

(y 

!«. 

2 

=  15 

UJ 

0^*^ 

< 

Sss. 

U        w 

Of 

« 

UJ 

*,  . 

r^2 

Jf«l 

SO 

-*5i  < 

<2- 

0 

0  -*  ,    , 

UJ        "«" 

•  c  c? 

S2  y 

2  g  y 

uO-o 

:2i» 

<  3  0. 

0  »^6«c- 

—1 

o< 

NSE 

:tic 

SES 

0 
0 

UJ    ^    QC 

1/1 

i/1 

<     c 

< 

7 

ONTAI 
URSES 
SSOC. 

S  2< 

c 

EPEND 
ON  OF 
RM 

0 

jii 

>_i 

5uS 

Z    - 

ION 
JBLI 
MPL' 

|Sa;  UJ 

<     a 

2 
< 
Z 


< 

s 

zi 
tZ"- 

<o 

a: 


52 


-jZ 


a.  UJ 
30: 


< 

s 

z 
g 

z 


TABLE  8 


BARGAINING  UNIT  STRUCTURE 
THE  MONTANA  UNIVERSITY  SYSTEM 


Bargaining  Unit 

Nonfaculty 
AFSCME 
Carpenters 
Culinary  Workers 
Laborers 
Machinists 
MPEA 

Operating  Engineers 
Pressmen 
Printers 
Teamsters 

Retail  Clerks 

Electricians 

Painters 

Plumbers 

Total 

Faculty 

Eastern 
Western 
Northern 

Total 

Total  University  FTE 
Percent  in  Bargaining  Units 


No.  of  Employees 

82 
19 
13 

112 
4 
1,102 
20 
7 
7 
106 
106 
12 
15 
12 


150 

45 
75 


GRAND  TOTAL 

3,300 
57% 


1,617 


270 


1,887 


Source:   Office  of  the  Commissioner  of  Higher  Education, 
Helena,  Montana,  November,  1976. 
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5        COMMITTEE  DELIBERATIONS  AND  REC0M11ENDATI0NS 

During  the  course  of  its  twenty-month  study,  the  Select  Com- 
mittee on  State  Employee  Pay  studied  a  wide  range  of  material 
on  collective  bargaining  and  classification  and  pay.   The 
Select  Committee  also  undertook  to  survey  the  problems  con- 
fronted by  other  states.   In  addition,  the  Select  Committee 
solicited  testimony  from  interested  parties  on  numerous  oc- 
casions.  These  public  hearings  proved  to  be  very  productive. 
Over  85  labor  and  management  officials  and  organizations  were 
asked  to  participate  in  the  study  and  hearings. 

Prior  to  its  last  public  hearing  in  November  1976,  the  Select 
Committee  asked  its  researcher  and  labor  and  management  officials 
to  assist  it  in  two  ways.   First,  the  participants  were  asked  to 
list  and  describe  the  major  problems  they  had  encountered  in 
collective  bargaining  and  classification  and  pay.   Second,  the 
participants  were  asked  to  propose  remedies,  whether  legislative 
or  administrative,  to  resolve  these  problems.   This  and  other 
testimony  was  presented  to  the  Select  Committee  at  its  November 
public  hearing.   (Copies  of  the  minutes  of  this  hearing  are 
available  upon  request  to  the  Legislative  Council.) 

The  testimony  presented  to  the  Select  Committee  revealed  several 
areas  of  agreement  and  of  disagreement  between  management   and 
the    unions.      The  general  areas  of  agreement   were:   (1)  Wages  and 
fringe  benefits  should  be  negotiable;  (2)  a  separate  pay  plan  should 
be  created  for  "Blue  Collar  Crafts"  that  takes  into  consideration, 
among  other  elements,  the  apprenticeship  and  journeyman  traditions; 
(3)  individual  allocation  appeals  should  be  allowed  for  all  state 
employees,  union  or  nonunion;  (4)  a  conflict  does  exist  between 
the  Board  of  Personnel  Appeals  duel  role  of  mediating  disputes 
and  hearing  classification  appeals;  (5)  careful  consideration 
should  be  given  to  the  role  of  the  legislature  in  the  collective 
bargaining  process;  and  (6)  the  Personnel  Division  is  understaffed. 
The  general  areas  of  disagreement    involved:   (1)  Bargaining  unit 
structure  versus  the  issue  of  similar  pay  for  similar  work;  (2) 
the  negotiability  of  job  classifications;  (3)  allowing  classifica- 
tion appeals  concurrent  with  collective  bargaining  negotiations. 

These  and  other  areas  which  the  Select  Committee  discussed  are 
described  below. 

Staffing    of    the    Personnel    Division 

Studies  of  the  Personnel  Division  by  the  executive  branch  and 
by  the  Legislative  Fiscal  Analyst  indicated  serious  deficiencies 
in  the  lack  of  adequate  personnel  to  maintain  the  classification 
plan, to  develop  standard  personnel  policies,  and  to  perform  a 
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host  of  other  necessary  functions.   These  studies  also  revealed 
serious  fragmentation  and  decentralization  throughout  state 
government  in  the  area  of  personnel  administration. 

Nearly  all  of  the  participants  in  the  Committee's  study  agreed 
that  a  serious  look  ought  to  be  given  by  the  next  legislature  to 
an  overhaul  of  personnel  administration  in  state  government.   To 
this  end,  the  Personnel  Division  is  preparing  a  proposal  that  will 
be  presented  to  the  1977  legislature.   Consequently,  the  Select 
Committee  took  no  formal  action  on  this  subject. 

Bargaining    Unit    Structure    and   Similar   Pay    for   Similar    Work 

The  problems  the  Select  Committee  considered  here  is  whether 
similar  pay  for  similar  work  can  be  maintained  in  a  situation 
in  which  the  employer  bargains  separately  with  53  bargaining 
units  (excluding  the  University  System) .   The  Committee  con- 
sidered three  alternative  proposals:   (1)  The  union  proposal 
to  leave  the  bargaining  unit  structure  as  it  now  exists;  (2) 
the  proposal  by  the  committee  researcher  to  mandate  the  creation 
of  only  6  broad-based,  occupational  bargaining  units;  and  (3) 
the  executive  branch  proposal  to  mandate  coalition  bargaining 
along  occupational  lines  for  economic  items. 

The  Committee  decided  upon  alternative  (3) .   The  Committee  de- 
termined that  it  was  nearly  impossible  to  maintain  equal  pay  for 
equal  work  when  the  employer  must  bargain  with  53  units  that 
each  contain  similar  job  titles  and  classifications.   Although 
alternative  (2)  appeared  to  be  a  technically  easy  solution,  it 
generated  severe  opposition  from  union  officials.   Alternative 
(2)  would  have  the  effect  of  destroying  or  severely  crippling 
at  least  12  of  the  18  unions  that  represent  state  employees 
since  it  only  allows  for  6  bargaining  units.   Moreover,  the 
Committee  determined  that  coalition  bargaining  represented  a 
very  reasonable  solution  to  a  complex  problem:   although  it 
would  force  unions  to  forgo  some  rivalries,  it  would  allow 
the  employer  to  retain  the  "similar  pay  for  similar  work" 
concept  within  occupational  job  classifications. 

The    University    System 

The  question  under  consideration  here  was  whether  the  integrity 
of  the  classification  and  pay  plan  could  be  maintained  when 
jurisdiction  for  collective  bargaining  is  divided  at  the  same 
time  that  jurisdiction  for  classification  and  pay  is  centralized. 
Can  the  executive  branch  and  the  University  System  negotiate 
separate  contracts  for  employees  who  are  under  the  same  classi- 
fication plan  and  still  have  those  employees  receive  equal  pay 
for  equal  work? 

The  Committee  recognized  this  conflict  in  the  dual  processes 
discussed  and  decided  that  the  University  System  should  be 
divorced  from  the  classification  and  pay  plan  jurisdiction  of 
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the  executive  branch.   The  University  System  also  recognized 
the  conflict  but  failed  to  propose  any  solution  to  correct  it. 
The  Committee  decided  its  recommendation  would  allow  equity 
within  but  not  between  the  jurisdiction  of  the  executive  branch 
and  the  University  System,   The  Committee  also  thought  its 
recommendation  might  raise  anew  in  the  next  session  the  question 
of  the  University  System's  status  as  a  "fourth"  branch  of 
government. 

The    Board   of  Personnel    Appeals    and   Classification   Appeals 

There  were  four  major  issues  discussed  here.   Two  of  them — 
the  rights  of  employees  to  file  allocation  and  classification 
appeals — are  described  in  the  Summary   of  Recommendations . 
Generally,  the  Committee  determined  that:   (1)  employers  should 
only  have  one  avenue  for  appealing  their  classifications  instead 
of  a  multiple  of  avenues;  and  (2)  employees  who  are  in  bargain- 
ing units  should  not  be  allowed  to  file  classification  appeals 
that  affect  the  rate  of  pay  of  an  entire  series — this  issue 
should  be  decided  at  the  bargaining  table. 

The  third  issue  discussed  concerned  the  conflict  in  the  func- 
tions of  the  Board  of  Personnel  Appeals  in  mediating  disputes 
and  in  hearing  classification  appeals.   Everyone  agreed  that  a 
conflict  exists:   the  conflict  exists  when  the  Board's  labor 
mediator  mediates  a  dispute  that  involves  a  job  classification 
and  then  later  acts  as  the  hearing  officer  on  an  appeal  of  that 
classification. 

The  Committee  discussed  a  proposal  to  remove  the  classification 
appeals  function  from  the  Board,  to  make  the  Board  strictly  a 
labor  relations  board,  and  to  create  another  board  to  hear 
classification  appeals  and  work-related  grievances. 

The  Committee  decided,  however,  that  this  proposal  had  not  been 
fully  developed.   Furthermore,  it  would  be  possible  to  at  least 
temper  the  existence  of  the  conflict  by  spitting  the  Board  of 
Personnel  Appeals  into  two  bureaus,  where  staff  functions  would 
be  separate,  while  maintaining  a  single  board.   The  Committee 
determined  that  this  could  be  accomplished  more  properly  under 
the  procedures  for  executive  reorganization  than  by  legislative 
enactment. 

The  fourth  issue  involved  that  of  classification  appeals  and 
retroactive  pay.   At  present,  an  employee  can  appeal  his  classi- 
fication anytime,  and  if  awarded,  receive  pay  retroactive  to 
the  adoption  of  the  pay  plan  in  January  1975.   The  discussion 
focused  upon  the  question  of  whether  to  set  a  deadline,  e.g., 
appeals  filed  after  December  1,  1976,  shall  be  entitled  to 
retroactive  pay  only  from  the  date  of  the  appeal,  not  from  the 
date  of  the  implementation  of  the  pay  plan. 
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The  Committee  determined  that  they  had  not  had  enough  time  to 
study  this  issue — it  had  been  presented  to  them  for  the  first 
time  in  November  1976.   Moreover,  there  was  some  indication 
that  an  administrative  rule  by  the  Board  of  Personnel  Appeals 
could  resolve  the  problem. 

Role    of   the    Legislature 

The  Committee  considered  two  issues  regarding  the  role  of  the 
legislature:   (1)  Should  a  provision  in  a  contract  (e.g.,  vaca- 
tion) that  exceeds  a  statute  be  binding?;  (2)  what  role  should 
the  legislature  have  when  and  if  it  amends,  rejects,  or  fails 
to  fund  a  negotiated  contract? 

In  regard  to  the  first  issue,  the  Committee  decided  that  if 
the  state  as  employer  is  to  maintain  uniform  personnel  policies 
for  all  employees,  a  statute  must  take  precedence  over  a  negoti- 
ated contract.   In  other  words,  the  executive  branch  should  not 
have  authority  to  alter  statutes  (e.g.,  vacation  benefits) 
through  negotiated  settlements.   Consequently,  the  Committee 
recommends  that  before  a  provision  in  a  contract  which  exceeds 
state  law  becomes  effective  the  legislature  must  give  its 
approval,  i.e.,  amend  the  statute  to  conform  with  or  exceed  the 
contract  provision. 

As  to  the  second  issue,  the  executive  branch  proposed  that  the 
legislature  provide  in  the  law  specific  guidelines  to  management 
and  the  unions  about  what  to  do  in  cases  where  the  legislature 
amends  or  rejects  a  contract.   The  executive  branch  proposed 
that  the  legislature  indicate  where,   in  the  total  economic 
package  the  state  negotiates,  it  would  want  the  unions  and 
management  to  renegotiate  in  cases  in  which  the  legislature 
amends  or  rejects  the  negotiated  settlement. 

This  issue  divided  the  Committee.   After  extensive  discussion, 
it  was  decided  to  take  no  action  on  this  proposal. 

Collective    Bargaining    and   Open   Meetings 

In  the  private  sector  and  in  most  public  jurisdictions,  negotia- 
ting sessions  are  closed  to  the  public  unless  otherwise  mutually 
agreed  to  by  the  parties  to  the  negotiations.   The  strategy  and 
tactics  each  side  uses  almost  demands  closed  sessions.   Opened 
door  sessions  too  often  become  sessions  in  which  the  parties  play 
to  the  media  for  propaganda  purposes. 

The  Committee  decided  that  actual  sessions  should  be  closed  to 
the  public.   However,  the  Committee  also  thought  the  public  had 
a  right  to  know  the  initial  demands  of  the  unions  and  the  initial 
counterproposals  of  management.   The  public  ought  to  know  what 
demands  and  proposals  are  being  presented  for  they  involve  ulti- 
mately the  allocation  of  public  monies. 
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Right    to    Strike 

This  issue  was  only  discussed  briefly  by  the  Committee.   It  had 
not  been  a  subject  the  Committee  considered  relevant  to  its 
charge  to  study  the  interaction  of  collective  bargaining  and 
classification  and  pay. 

The  Committee  recognized,  furthermore,  that  this  was  an  issue 
that  might  engender  much  debate  during  the  upcoming  session. 
The  Committee  decided,  therefore,  to  take  no  stand  for  or 
against  the  right  to  strike  in  its  recommendations. 

Petitions    for    Unit    Clarification 

Under  present  law,  a  group  of  employees  or  a  labor  organization 
can  petition  the  Board  of  Personnel  Appeals  to  determine  whether 
a  particular  bargaining  unit  is  properly  constituted.   But  the 
employer  cannot. 

The  Committee  generally  agreed  that  the  employer  should  have  this 
right  enjoyed  now  by  only  employees  and  labor  organizations. 
However,  the  Committee  decided  against  taking  any  action  because: 
(1)  The  Board  of  Personnel  Appeals  is  considering  an  administra- 
tive rule  to  allow  the  employer  this  right;  and  (2)  there  is  a 
court  case  pending  in  Kalispell  that  may  bear  upon  this  issue. 

Confidential    Employees    and   Collective    Bargaining 

The  Committee  decided  to  exempt  employees  with  access  to  manage- 
ment's strategy  and  tactics  from  participation  as  a  union  member 
in  collective  bargaining.   This  recommendation  is  explained  in 

the  Summary    of  Recommendations . 

Arbitration 

Likewise,  the  Committee's  decision  to  amend  17-807,  R.C.M.  1947 
to  eliminate  any  question  regarding  the  enforceability  of 
arbitration  provisions  in  labor  contracts  is  discussed  in  the 

Summary . 

The  Committee  also  considered   but  took  no  action  on  issues  such 
as  agency  shop   and  the  number  of  people  an  elected  official 
should  be  allowed  to  exempt  from  the  classification  and  pay 
plan  (see  59-904,  R.C.M.  1947). 

The  bill  at  the  end  of  this  report  contains  the  Committee's 
statutory  recommendations  to  the  1977  legislature. 
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COLLECTIVE  BARGAINING  LAWS 
FOR  STATE  EMPLOYEES 


Date 

State 

Enacted 

Statutes 

Notes 

Alabama 

No  Legislation 

Alaska 

1972 

23.40.070-23.40.260 

Arizona 

No  Legislation 

Arkansas 

No  Legislation 

California 

1969 

3525-3536,  Ch.  10.5, 

Meet  and 

Division  4,  Title  1 

confer  only 

Connecticut 

1975 

SHB  5179 

Delaware 

1965 

19  Del.  C.  1301-1312 

Florida 

1975 

447.201- 

Effective  D 

Georgia 

No  Legislation 

Hawaii 

1970 

89-1  -  89-20 

Idaho 

No  Legislation 

Illinois 

1973 

Exec.  Order  #6 

Indiana 

1975 

22-6-4 

Declared 

Unconstitutional 
Feb.  4,  1976 


Iowa 


1976 


Chapter  20 


Passed  in  1974; 
Effective  1976 


Kansas 

1973 

75-4321  to  4337 

Kentucky 

No  Legislation 

Louisiana 

No  Legislation 

Maine 

1974 

961-972;  Ch.  77 
979-979N 

Maryland 

No  Legislation 

Massachusetts 

1974 

Ch.  150E,  1-15 

Michigan 

1969 

423.201-423.216 

Meet  and 
confer  only 


Classified 
state  employees 
not  covered 
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state 
Minnesota 
Mississippi 
Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 
New  York 
North  Carolina 
North  Dakota 
Ohio 


Date 
Enacted 

1971 


1967 

1973 
1972 

1969 
1968 


1967 


Statutes 
179.61-179.87 
No  Legislation 
105.500-105.530 

59-600  to  1616 
48-801  to  837 
No  Legislation 
490:1-490:6 

34:13A-1 

No  Legislation 
Taylor  Law,  200-214 
No  Legislation 
No  Legislation 
No  Legislation 


Notes 


Oklahoma 

No  Legislation 

Oregon 

1969 

243.711-243.795 

Pennsylvania 

1970 

43-1101.101  to 
.1101.2301 

Rhode  Island 

1967 

36-11-1  to  11-12 

South  Carolina 

Prohibited  by  Law 

South  Dakota 

1969 

3-8-1  to  18-20 

Tennessee 

No  Legislation 

Texas 

Prohibited  by  Law 

Utah 

No  Legislation 

Vermont 

1969 

27-901  to  1007 

Meet  and 
confer  only 


Major  amendments 
in  1975 

Major  amendments 
in  1974 


State  employees 
do  engage  in 
collective 
bargaining 
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Date 

State  Enacted    Statutes                 Notes 

Virginia  No  Legislation 

Washington  1973      41.06.150 

West  Virginia  No  Legislation 

Wisconsin  1965      111.80-111.97 

Wyoming  No  Legislation 
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BARGAINING  UNIT  DETER' IINATION  IN 
WITH  COLLECTIVE  BARGAINING  LEGISL/vTION 
FOR  ST/xTE  EMPLOYEES 


State 


Alaska 


Number  of 
Bargaining  Units 


California 
(meet  &  confer) 


14 


Bargaining  Unit  Deterraj  nation 

Administrative  body  determines 
appropriate  unit,  case  by  case; 
considers  community  of  interest, 
history,  desires,  largest  reason- 
able unit,  and  avoidance  of 
unnecessary  fragmentation  23.40.090, 

Community  of  interest;  history 
of  employee  relations,  management 
efficiency;  management  ability 
to  agree  with  other  agencies 
with  respect  to  wages,  etc. 


Connecticut 


SLRB  determines  appropriate  unit, 
case  by  case;  considers  community 
of  interest,  police  and  fire  each 
guaranteed  separate  unit,  pro- 
fessional and  nonprofessional 
separation  unless  majority  of 
professionals  vote  for  inclusion 
7-471(3).   Supervisors  excluded 
7-471(2) . 


Delaware 


25 


Florida 


DOL  determines  appropriate  unit, 
case  by  case,  considers  duties, 
skills,  working  conditions, 
history  of  bargaining,  extent 
of  organization  and  desires  of 
employees  1304. 

PERC  determines  appropriate  unit, 
case  by  case;  considers  community 
of  interest,  efficiency  of 
administration,  size,  employer 
structure  447.002(7),  447.009(4). 
Managerial  and  confidential 
employee  exclusion  447.002(4), 
447.002(5) . 
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BARG/^INIHG  UNIT  DETE11.MINATI0N  IN  STATES 
WITH  COLLECTIVE  BARGAINING  LEGISLATION 
FOR  STATE  EMl^LOYEES 


State 


Hawaii 


Number  of 
Bargaining  Units 

11 


Illinois 


15 


Indiana 


Bargaining  Unit  Determination 

PERB  resolves  disputed  cases 
89-5(b)(l),  89-6 (d).   8  statewide 
units  mandated  (nonsupervisory 
blue  collar,  supervisory  blue 
collar,  nonsupervisory  white 
collar,  supervisory  white  collar, 
teachers,  educational  officers, 
public  higher  education  faculty, 
public  higher  education  personnel) 
5  statewide  units  optional 
(registered  nurses,  nonprofessiona 
institutional  workers,  firemen, 
policy,  professionals) .   Employees 
in  optional  units  may  vote 
inclusion  in  mandatory  unit, 
or  separate  unit  89-6 (a).   Student 
confidential  and  top  level 
managerial  employees  are  excluded 
89-6(c). 

OCB  determines  appropriate  unit, 
case  by  case;  considers  community 
interest,  promotion  of  statewide 
units,  and  general  separation 
of  professionals  and  nonprofes- 
sionals unless  OCB  and  majority 
of  professionals  approve  inclusion 
4.   State  employees  of  agencies 
whose  vouchers  are  subject  to 
approval  by  Department  of  Finances 
managerial,  supervisory,  confiden- 
tial, emergency,  and  temporary 
employees  excluded  1. 

Parties  may  agree,  or  EERB 
determines  appropriate  unit; 
separation  of  certificated  and 
noncertif icated  employees  28-4560 ( 
EERB  considers  community  of 
interest,  efficient  administratior 
effects  of  fragmentation  and     i 
party  recommendations  28-4560 (a) (] 
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BA.RGAINING    UNIT   DUTEKMIIIAT]  0>]    IK'    STATES 
VJITII    COLLECTIVE    BARGAIXII^G    LEGISLA'J'IO^s^ 
FOl^v   STATE    EMPLOYEES 


State 


Iowa 


NuiTiber  of 
Bargaining  Units 


Barcjaj.ning  Unit  Dote rmination 

PERB  determines  appropriate  unit, 
case  by  case  13.1;  considers 
community  of  interest,  geographic 
location,  party  recommendations 
13.2.   Also,  professional  and 
nonprofessional  separation  unless 
a  majority  of  each  agree  13.4. 
Administrators,  supervisors, 
temporary,  confidential,  students, 
patients  and  inmate  employees 
excluded  4 . 


Kansas 

(meet  &  confer) 


14 


Maine 


Massachusetts 


11 


PERB  determines  appropriate  unit, 
case  by  case.   75-4327 (c).   PERB 
considers  community  of  interest, 
efficient  administration,  history 
of  organization,  party  recommenda- 
tions, geographic  location,  effects 
of  over  fragmentation  75-4327  (e). 
Police  and  fire  separate  units; 
separation  of  professional  and 
nonprofessionals  unless  majority 
of  professionals  vote  for  inclusion 
75-4  327.   Management,  supervisory, 
confidential,  and  school  pro- 
fessionals excluded  75-4322 (a). 

PELRB  determines  unit,  case  by 
case;  considers  managerial  function, 
community  of  interest,  general 
professional  and  nonprofessional 
separation,  unless  majority  of 
professionals  vote  for  inclusion, 
excessive  fragmentation  979-#,  966. 
Supervisory,  confidential,  temporary, 
employees  excluded  979-A(6),  962. 
Unit  determination  appealable  to 
PELRB  and  court  979-G(2),  968(4). 

MLRC  determines  appropriate  unit, 
case  by  case;  considers  community 
of  interest,  professional  and 
nonprofessional  separation  unless 
professionals  vote  for  inclusion, 
efficiency  of  operations,  managerial 
and  confidential  employee  exclusion 
3. 
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BARGAINING  UNIT  DETEW-HNATION  IK  STATES 
WITH  COLLECTIVE  BARGAINING  LEGISLATION 
FOR  STATE  EMPLOYEES 


State 


Michigan 


Number  of 
Bargaining  Units 

68 


Minnesota 


104 


Missouri 

(meet  &  confer) 


11 


Bargaining  Unit  DeterininatjLO n 

"Michigan  Regulation  on  Reccgnitio 
of  Employee  Organizations,"  1  to  1 
Units  follow  organization  of 
principal  departments  with  DCS 
retaining  authority  to  define 
separate  units  14,  16. 

Director,  BMS ,  determines  appro- 
priate unit,  case  by  case;  con- 
siders principles  and  coverage  of 
compensation  plans,  geographic 
location,  party  recommendations, 
history  of  organization  179.71(3). 
Supervisory  and  confidential 
employees,  and  principals  may 
form  separate  units,  179.65(6). 

^Appropriate  unit  is  any  plant, 
installation,  craft  or  function 
of  a  public  body  with  clear 
community  of  interest  105.500(1). 
Disputes  resolved  by  SBM, 
appealable  to  circuit  court 
105.525. 


Montana 


72 


Nebraska 


New  Hampshire 


BPA  determines  appropriate  unit, 
case  by  case;  considers  community 
of  interest,  wages,  hours,  fringe 
benefits,  history,  common  factors, 
desires  of  employees  59-1606(2). 


CIR  determi 
considers  e 
units  and  e 
units  less 
shall  not  b 
Fire  and  po 
same  commun 
be  included 


nes  appropriate  unit; 
stablished  bargaining 
mployee  policies, 
than  departmental  size 
e  appropriate  48-838(2) 
lice  presumed  to  have 
ity  of  interest,  may 
in  single  unit  48-816. 


Commission  determines  appropriate 
units,  case  by  case  98-C:3(III); 
considers  freedom  to  exercise 
rights,  efficient  and  harmonious 
administration  98-C:l(V). 
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BARGAINING  UNIT  DETIiRMI NATION  IK  STATES 
WITH  COLLECTIVE  BARGAINING  LEGISLATION 
FOR  STATE  EMPLOYEES 


State 


New  Jersey 


Number  of 
Bargaining  Units 

8 


New  York 


8 


Ohio 
Oregon 


42 
71 


Pennsylvania 


43 


l5£2-iiJlil-."3.  Jllli^LJi^^  ?  ^-^'tinat  ion 

PERC  determines  appropriate  unit 
only  in  case  of  dispute;  considers 
community  of  interest;  management, 
executive  and  confidential  employees 
excluded;  police  separate  unit 
13A-5.3.   Separation  of  supervisory 
and  nonsupervisory  employees  and 
prof essional-nonprof essional ,  and 
draft-noncraft  required,  unless  a 
majority  of  professional  or  craft 
employees  vote  for  inclusion 
13A-6(d) . 

PERB  205.5(a) (b) (c)  or  each 
government,  if  local  procedures 
have  been  adopted,  2  06  determines 
appropriate  unit,  case  by  case; 
considers  community  of  interest, 
authority  of  employer  to  agree 
or  to  recommend  implementation 
of  agreement  by  legislative  or 
other  body,  and  the  public  interest 
205.5.   Managerial  and  confidential 
exclusion  201(7). 

No  legislation. 

If  dispute,  PERB  determines  unit, 
case  by  case;  considers  community 
of  interest,  wages  and  working 
conditions,  history  of  bargaining 
and  employees'  desires;  need  not 
be  most  appropriate  243.682(1). 
Confidential  employees  and 
supervisors  excluded  243.650(17). 

PLRB  determines  appropriate  unit 
according  to  statutory  criteria; 
considers  community  of  interest, 
concern  with  over-fragmentation, 
professional  and  nonprofessional 
separation  unless  a  majority  of 
professionals  vote  for  inclusion, 
statewide  units  for  state  employees, 
separation  of  supervisors  and 
nonsupervisors,  separation  of 
security  and  nonsecurity  employees 
1101.604. 
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BAK.GAINING  UNIT  DETEl'^MINAT]  ON  IN  STATES 
WITH  COLLECTIVE  BARGAINING  LEGISLATION 
FOR  STATE  EMPLOYEES 


State 


Rhode  Island 


Number  of 
Bargaining  Units 

79 


South  Dakota 


Vermont 


Washington 


51 


Wisconsin 


15 


Bargaining  Unit  Determination 

SLRB  determines  appropriate  unit, 
case  by  case,  to  ensure  fully 
rights  of  employees  and  purposes 
of  law;  crafts  shall  be  in 
separate  unit  when  majority  of 
craft  so  vote  28-7-15. 

Upon  request.  Commissioner  conduct; 
hearing  to  determine  appropriate 
units;  criteria  to  be  considered 
include  principles  of  efficient 
administration  and  uniform  classi- 
fication systems,  history  and 
extent  of  organization,  adminis- 
trative and  supervisory  levels  of 
authority,  geographic  locations, 
and  party  recommendations  3-18-4. 

SELRB  determines  the  appropriate 
unit  in  accordance  with  general 
guidelines  that  include  limita- 
tion of  overfragmentation  927. 

Upon  petition  or  own  motion,  SPB 
determines  appropriate  unit  356- 
42-020(1).   Criteria  to  be 
considered  include  duties,  skills, 
working  conditions,  history  of 
bargaining,  extent  of  organization 
desires  of  employees  356-42-020(4) 
and  RCW  41.06.150.   Executive 
managers,  confidential  employees, 
and  supervisors  excluded  356-42-10; 
(2). 

14  Statewide  units  are  specified 
by  statute;  WERC  assigns  eligible 
employees  to  appropriate  unit; 
upon  petition  of  either  party 
WERC  may  modify  existing  unit 
structure,  111.81(3). 


—  Represents  zero. 


Source:   The  Bureau  of  National  Affairs,  Inc.,  Washington,  D, 
1975.  -114- 
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APPENDIX  C 
BARGAINING  UNITS  IN  MONTANA  STATE  GOVERNMENT 


Agency  and  Union 

Department  of  Administration 

MPEA  Data  Processing 
Painters 

Department  of  Agriculture 

MPEA  department -wide 
Department  of  Fish  &  Game 

MPEA  Game  Wardens 

Department  of  Health 

MPEA 
MNA 

Department  of  Highways 

AFSCME 

Craft  Council 

MPEA  nonmaintenance 

Department  of  Institutions 

AFSCME  Boulder 
AFSCME  Galen 
AFSCME  State  Prison 

Operating  Engi.neers  Boulder 
Operating  Engineers  Galen 
Operating  Engineers  WS 

Electricians  WS 
Electricians  Galen 
Electricians  State  Prison 

Montana  Nurses'  Ass'n.  Galen 

Painters  Galen 
Painters  WS 

Plumbers  WS 
Plumbers  Galen 
Plumbers  State  Prison 


Number  of 
Type  of   Classifications 
Unit       Covered 


w 
c 


w-p 


p-w 

p 


b-c 
b-c 
p-w-1 


p-c-w-b-n 
p-c-w-b-n 
p-c-w-b-n 


c 
c 
c 

c 
c 
c 

n 

c 
c 

c 
c 
c 


18 


31 


32 


87 
11 


7 

8 

141 


69 


3 
3 


78 

1 


47 


64 


239 
23 


416 
276 
949 


714 
19 

6 

21 

8 
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Number  of 
Type  of   Classifications   Number  of 

Agency  and  Union  ■  Unit       Covered Employees 

Carpenters  WS  c 

Carpenters  Galen       '  C 

Carpenters  Boulder  c 

Carpenters  State  Prison  c              2              11 

Hotel,  Motel  &  Restaurant 

Employees  b             9              69 

Department  of  Institutions 

Practical  Nurses  of  Warm 

Springs  n              4             121 

Independent  Union  of  WS  w-b-1        104              631 

Teamsters  WS  b         .              ' 

Teamsters  Galen  b 

Teamsters  State  Prison  b              3              18 

MPEA  Mountain  Viev/  p-b-w-c         2                5 

Machinists  WS ,  Boulder,  Galen, 

State  Prison  c                             5 

Painters  Boulder  c                            3 

MFT  Boulder  P               4     .          14 

MPEA  Warm  Springs  P                            45 

Teamsters  Galen  1                              3 

MPEA  Pine  Kills  &  Mountain  View  p  •  '  1.             27 

Meatcutters  State  Prison  c              1               7 

Department  of  Justice 

AFSCME  Registrar's  Office 

State  Prison  p-w           13              77 

MPEA  Highway  Patrolmen  1            ,3             173 

Department  of  Labor  -  : 

MPEA  Employment  Security 

Division  w              0             400 

Department  of  Revenue  , 

AFSCME  Liquor  Warehousemen  b              4        .       26 

Retail  Clerks  -  clerks  b              4             170 

Retail  Clerks  -  vendors  b              8             124 

MPEA  Income  Tax  Division  w              26               40 
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Agency  and  Union 

Department  of  Social  and  Rehabili- 
tation Services 

MPEA  county  welfare  offices 
AFSCME  county  welfare  offices 

Superintendent  of  Public 
Instruction 


Type  of 
Unit 


Number  of 

Classifications 

Covered 


w-p 
w-p 


5 
5 


Number  of 
Employees 


64 
86 


MFT 


53 


Total 


5,016 


Legend; 

p  -  Professional  Worker 

w  -  White  Collar  Worker 

b  -  Blue  Collar  Worker 

c  -  Craft  Worker 

1  -  Law  Enforcement  Worker 

n  -  Nurse 


Source:   Labor  Relations  Status  Report,  Labor  Relations  Bureau, 
Department  of  Administration,  August  31,  1976. 
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ANALYSIS  OF  MONTANA'S  COLLECTIVE  BARGAINING  LAWS 

The  following  explanation  of  Montana's  collective  bargaining 
law  for  public  employees  is  an  attempt  to  express  the  law  in  non-technical 
terms  so  that  agency  management  and  employees  may  better  understand 
their  rights  and  obligations  under  the  law. 

It  must  be  emphasized  that  the  Administrator  of  the  State  Personnel 
Division  (hereinafter  called  the  "Administrator")  is  not  authorized  to 
issue  legal  opinions,  and,  therefore,  this  material  should  not  be 
considered  as  an  official  statement  of  law.  It  represents  the  view  of 
the  Administrator  at  the  time  of  publication  only.  It  is  important  to 
understand  that  laws  change.  Decisions  of  the  Board  of  Personnel  Appeals 
and  of  our  courts  may  drastically  alter  the  Administrator's  present 
interpretation. 

The  reader  should  also  bear  in  mind  that  this  material  does  not 
necessarily  reflect  the  view  of  the  Board  of  Personnel  Appeals. 

General : 

The  Public  Employees  Collective  Bargaining  Act  defines  the  rights 
of  public  employees  to  organize  and  to  bargain  collectively  with  their 
employers  through  representation  of  their  choosing.  Election  of  such 
representatives  is  by  secret  ballot.  The  act  further  defines  unfair 
labor  practices. 

The  act  is  administered  and  enforced  primarily  by  the  Board  of 
Personnel  Appeals  which  processes  unfair  labor  practice  charges,  con- 
ducts representation  elections,  and  determines  bargaining  unit  structure, 
that  is,  exactly  which  employee  positions  will  comprise  a  bargaining 
unit. 
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The  act  will  be  quoted  verbatim  and  discussed  section  by  section  as 

It  now  appears  in  the  Revised  Codes  of  Montana. 

9-1601    Policy.  In  order  to  promote  public  business  by 

removing  certain  recognized  sources  of  strife  and 
unrest,  it  is  the  policy  of  the  state  of  Montana  to 
encourage  the  practice  and  procedure  of  collective 
bargaining  to  arrive  at  friendly  adjustment  of 
all  disputes  between  public  employers  and  their 
employees. 

It  is  in  the  interest  of  the  state  of  Montana  to  maintain  maximum 
efficiency  and  economy.  Strife  between  employees  and  management  interfers 
with  this  efficiency.  Experience  has  shown  that  labor  disputes  can  be 
lessened  if  the  parties  involved  formally  recognize  each  others'  rights. 
To  clearly  define  these  rights,  the  Montana  legislature  enacted  the 
Public  Employees'  Collective  Bargaining  Act.  It  defines  and  protects 
the  rights  of  employees  and  management,  encourages  collective  bargaining, 
and  attempts  to  eliminate  those  practices  of  management  which  would  be 
harmful  to  the  welfare  of  the  State. 

59-1602   Definitions.  When  used  in  this  act: 

(1)  "public  employer"  means  the  state  of  Montana  or  any 
political  subdivision  thereof,  including  but  not  limited 
to,  any  town,  city,  county,  district,  school  board,  board 
of  regents,  public  and  quasi-public  corporation,  housing 
authority  or  other  authority  established  by  law,  and  any 
representative  or  agent  designated  by  the  public  employer 
to  act  in  its  interest  in  dealing  with  public  employees, 
when  the  board  of  regents  is  the  public  employer  defined 
in  this  section,  the  student  government  at  an  institution 
of  higher  education  may  designate  an  agent  or  repre- 
sentative to  meet  and  confer  with  the  board  of  regents 
and  the  faculty  bargaining  agent  prior  to  negotiations 
with  the  professional  educational  employees,  to  observe 
those  negotiations  and  participate  in  caucuses  as  part  of 
the  public  employer's  bargaining  team,  and  to  meet  and 
confer  with  the  board  of  regents  regarding  the  terms  of 
agreement  prior  to  the  execution  of  a  written  contract 
between  the  regents  and  the  professional  educational 
employees.  The  student  observer  is  obliged  to  maintain 
the  confidentiality  of  these  negotiations; 
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2)  "public  employee"  means  a  person  employed  by  a 
public  employer  in  any  capacity,  except  elected  officials, 
persons  directly  appointed  by  the  governor,  supervisory 
employees  and  management  officials  (as  defined  in  sub- 
section(s)  (3)  and  (4)  below)  or  members  or  any  state 
board  or  commission  who  serve  the  state  intermittently, 
school  district  clerks  and  school  administrators,  registered 
professional  nurses  performing  service  for  health  care 
facilities,  professional  engineers  and  engineers  in 
training,  and  includes  any  individual  whose  work  has 
ceased  as  a  consequence  of,  or  in  connection  with  any 
unfair  labor  practice  or  concerted  employee  action; 

Ordinarily  anyone  working  for  State,  City,  or  County  government 
would  be  classified  as  a  public  employee.  This  definition  primarily 
lists  those  who  are  not  public  employees.  For  the  purpose  of  applying 
the  rights  and  dutifs  set  forth  in  this  law,  however,  some  employees  are 
exempt;  for  example:  elected  officials,  such  as  the  Secretary  of  State, 
or  county  commissioners;  persons  directly  appointed  by  the  governor, 
such  as  all  department  heads;  members  of  State  Boards  or  commissions, 
such  as  the  Board  of  Accountants  or  Board  of  Regents  which  meet  at 
designated  times  or  upon  call  of  the  chairperson  but  who  do  not  "go  to 
work"  every  day  for  the  State  as  such  board  or  commission  member.  By 
specific  amendment  in  1975,  the  legislature  included  "teachers"  and 
"paraprofessional  instructors"  employed  by  school  boards  and  districts 
of  the  state.   The  collective  bargaining  law  for  nurses  is  found  in 
Title  41,  Chapter  22,  R.C.M.  1947.  There  will  most  likely  be  a  continuing 
effort  to  amend  the  law  to  extend  collective  bargaining  rights  to  other 
public  employees. 

The  last  sentence  of  the  "public  employee"  definition  provides 
that  even  if  a  person  is  no  longer  employed  by  the  State  that  person 
is  still  protected  by  this  law  if  the  person  was  fired  as  a  result  of  an 
unfair  labor  practice  or   concerted  employee  action  such  as  a  strike. 
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(3)  "supervisory  employee"  means  any  individual  havinq 
authority,  in  the  interest  of  the  employer  to  hire, 
transfer,  suspend,  lay  off,  recall,  promote,  discfiarqe, 
assign,  reward,  discipline  other  employees,  havinq 
responsibility  to  direct  them,  to  adjust  their  grie- 
vances, or  effectively  to  recommend  such  action,  if  in 
connection  with  the  foregoing  the  exercise  of  such 
authority  is  not  of  a  merely  routine  or  clerical  nature, 
but  requires  the  use  of  independent  judgment; 

(4)  "management  officials"  means  representatives  of 
management  having  authority  to  act  for  the  agency  on  any 
matters  relating  to  the  implementation  of  agency  policy; 

(5)  "labor  organization"  means  any  organization  or 
association  of  any  kind  in  which  employees  participate 
and  which  exists  for  the  primary  purpose  of  dealing  with 
employers  concerning  grievances,  labor  disputes,  wages, 
rates  of  pay,  hours  of  employment,  fringe  benefits,  or 
other  conditions  of  employment; 

(6)  "exclusive  representative"  means  the  labor  organi- 
zation which  has  been  designated  by  the  board  as  the 
exclusive  representative  of  employees  in  an  appropriate 
unit  or  has  been  so  recognized  by  the  public  employer; 

(7)  "board"  means  the  Board  of  Personnel  Appeals  pro- 
vided for  in  section  82A-1014; 

(8)  "person"  includes  one  or  more  individuals,  labor 
organizations,  public  employees,  associations,  corpor- 
ations, legal  representatives,  trustees,  trustees  in 
bankruptcy,  or  receivers; 

(9)  "unfair  labor  practice"  means  any  unfair  labor 
practice  listed  in  section  59-1605; 

(10)  "labor  dispute"  includes  any  controversy  concerning 
terms,  tenure  or  conditions  of  employment,  or  concerning 
the  association  or  representation  of  persons  in  nego- 
tiating, fixing,  maintaining,  changing,  or  seeking  to 
arrange  terms  or  conditions  of  employment,  regardless  of 
whether  the  disputants  stand  the  proximate  relation  of 
employer  and  employee; 

(11)  "appropriate  unit"  means  a  group  of  public  employees 
banded  together  for  collective  bargaining  purposes  as 
designated  by  the  board. 

59-1603  Employee's  right  to  join  or  form  labor  organizations 
and  engage  in  collective  bargaining  activities. 

(1)  Public  employees  shall  have,  and  shall  be  protected 
in  the  exercise  of,  the  right  of  self-organization,  to 
form,  join  or  assist  any  labor  organization,  to  bargain 
collectively  through  representatives  of  their  own  choosing 
on  questions  of  wages,  hours,  fringe  benefits,  and  other 
conditions  of  employment  and  to  engage  in  other  concerted 
activities  for  the  purpose  of  collective  bargaining  or 
other  mutual  aid  or  protection,  free  from  interference, 
restraint  or  coercion. 
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Examples  of  rignts  protected  by  59-1603  subsection  (1)  are  the 

following: 

0    forming  or  attempting  to  form  a  union 

0    joining  a  union,  whether  the  union  is 

recognized  by  the  employer  or  not 

0    assisting  a  union  to  organize  employees 

0    going  on  strike 

0    refraining  from  activity  in  behalf  of 

a  union 

(2)  Public  employees  and  their  representatives  shall 
recognize  the  prerogatives  of  public  employers  to  operate 
and  manage  their  affairs  in  such  areas  as  but  not  limited 
to: 

(a)  direct  employees; 

(b)  hire,  promote,  transfer,  assign,  and  retain 
employees; 

(c)  relieve  employees  from  duties  because  of  lack 

of  work  or  funds  or  under  conditions  where  continuation 
of  such  work  be  inefficient  and  non-productive; 

(d)  maintain  the  efficiency  of  government  operations; 

(e)  determine  the  methods,  means,  job  classi- 
fications, and  personnel  by  which  government  operations 
are  to  be  conducted; 

(f)  take  whatever  actions  may  be  necessary  to  carry 
out  the  missions  of  the  agency  in  situations  of 
emergency; 

(g)  establish  the  methods  and  processes  by  which 
work  is  performed. 

Subsection  (2)  is  the  "management  rights"  clause.  There  is  no 

counterpart  in  the  private  sector  statute  (i.e.  the  National  Labor 

Relations  Act)  to  this  reservation  of  authority  in  management.  The 
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Executive  branch  of  government  has  a  legislative  obligation  to  conduct 
its  operations  efficiently  in  the  state  of  Montana.  Union  proposals 
which  would  modify  this  clause  are  negotiable,  but  management  should  not 
agree  to  any  such  infringements  on  its  right  to  "manage  efficiently." 
Union  and  management  may  negotiate  procedures  which  management  may 
observe  in  the  exercise  of  retained  management  rights,  but  should  not 
negotiate  any  proposal  that  would  interfere  with  the  exercise  of  the 
statutory  rights  themselves.  For  instance,  a  State  agency  >ould  agree 
to  negotiate  on  the  displacement  caused  by  sub-contracting,  but  should 
not  negotiate  away  its  right  to  sub-contract. 

(3)  Labor  organizations  designated  in  accordance  with 
the  provisions  of  this  act  are  responsible  for  repre- 
senting the  interest  of  all  employees  in  the  exclusive 
bargaining  unit  without  discrimination  for  the  purposes 
of  collective  bargaining  with  respect  to  rates  of  pay, 
hours,  fringe  benefits,  and  other  conditions  of  employ- 
ment. 

In  subsection  (3)  once  a  labor  organization  has  been  designated  as 
the  exclusive  representative,  it  represents  all  employees  within  a 
bargaining  unit.  The  employer  may  negotiate  with  only  that  organization. 
Even  though  a  representative  has  been  chosen,  the  employer  has  a  limited 
right  to  deal  individually  with  employees  or  other  organizations  (not 
other  unions)  on  matters  of  general  personnel  policies,  v;ork  assign- 
ments, and  practices  not  covered  by  the  terms  of  the  contract. 

(4)  Certification  as  an  exclusive  representative  shall 
be  extended  or  continued  as  the  case  may  be  only  to  a 
labor  or  employee  organization  the  written  bylaws  of 
which  provide  for  and  guarantee  the  following  rights  and 
safeguards  and  whose  practices  conform  to  such  rights  and 
safeguards  as:  provisions  are  made  for  democratic 
organization  and  procedures;  elections  are  conducted 
pursuant  to  adequate  standards  and  safeguards;  controls 
are  provided  for  the  regulation  of  officers  and  agents 
having  fiduciary  responsibility  to  the  organization;  and 
requirements  exist  for  maintenance  of  sound  accounting 
and  fiscal  controls  including  annual  audits. 
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Subsection  (4)  limits  the  right  to  represent  employees  to  organi- 


zations meeting  certain  requirements. 


(5)  No  public  employee  who  is  a  member  of  a  bona  fide 
religious  sect,  or  division  thereof,  the  established  and 
traditional  tenets  or  teachings  of  which  oppose  a  require- 
ment that  a  member  of  such  sect  or  division  join  or 
financially  support  any  labor  organization,  may  be 
required  to  join  or  financially  support  any  labor  organi- 
zation as  a  condition  of  employment,  if  such  public 
employee  pays,  in  lieu  of  periodic  union  dues,  initiation 
fees,  and  assessments,  at  the  same  time  or  times  such 
periodic  union  dues,  initiation  fees,  and  assessments 
would  otherwise  be  payable,  a  sum  of  money  equivalent  to 
such  periodic  union  dues,  initiation  fees,  and  assessments, 
to  a  nonreligious,  nonunion  charity  designated  by  the 
labor  organization.  Such  public  employee  shall  furnish 
to  such  labor  organization  written  receipts  evidencing 
such  payments  and  failure  to  make  such  payments  or 
furnish  such  receipts  shall  subject  the  employee  to  the 
same  sanctions  as  would  nonpayment  of  dues,  initiation 
feesv  or  assessments  under  the  applicable  collective 
bargaining  agreement. 

A  public  employee  desiring  to  avail  himself  or 
herself  to  the  right  of  nonassociation  with  a  labor 
organization  as  provided  in  this  subsection  shall  make 
written  application  to  the  chairman  of  the  board  of 
personnal  appeals.  Within  ten  days  of  the  date  of 
receipt  of  such  application,  the  chairman  shall  appoint 
a  committee  of  three  (3)  consisting  of  a  clergyman  not 
connoci:ed  with  the  sect  in  question,  a  labor  union 
official  not  directly  connected  with  the  labor  organi- 
zation in  question  and  a  member  of  the  public  at  large, 
who  shall  be  the  chairman.  The  committee  shall,  within 
ten  (10)  days  of  the  date  of  its  appointment,  meet  at 
the  locale  of  either  the  employee's  residence  or  place  of 
employment  and,  after  receiving  written  or  oral  pre- 
sentations from  all  interested  parties,  determine  by  a 
majority  vote  whether  or  not  such  public  employee  qualifies 
for  the  right  of  nonassociation  with  such  labor  organi- 
zation. The  committee's  decision  shall  be  made  in 
writing  within  (3)  days  of  the  meeting  date  and  a  copy 
thereof  shall  be  forthwith  mailed  to  such  public  employee, 
labor  organization  and  the  chairman  of  the  board  of 
personnel  appeals. 
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Subsection  (5)  sets  forth  in  specific  detail  the  religious  ex-  -^ 
elusion  which  provides  that  a  person  whose  religious  teachings  forbid 
one  from  financially  supporting  any  labor  organization  msy  not  be  re- 
quired to  contribute  to  such  labor  organization  provided  that  the 
employee  follows  the  established  statutory  procedure  and  the  "conniittee" 
determines  that  the  person  is  qualified  for  exemption  from  financially 
supporting  the  union  because  of  bona  fide  religious  tenets. 

59-1604   Duty  to  bargain  collectively  -  good  faith. 

The  public  employer  and  the  exclusive  representative, 
through  appropriate  officials  or  their  representatives, 
shall  have  the  authority  and  the  duty  to  bargain  col- 
lectively. This  duty  extends  to  the  obligation  to 
bargain  collectively  in  good  faith  as  set  forth  in 
subsection  (3)  of  section  5  (59-1605)  of  this  act. 

59-1605   Unfair  labor  practices  of  employer  or  labor  organization. 

(1)   It  is  an  unfair  labor  practice  for  a  p:jblic  employer 
to:     . 

(a)  interfere  with,  restrain,  or  coerce  employees 
in  the  exercise  of  the  rights  guaranteed  in  section 
59-1603  of  this  act; 

Subsection  (1)  (a)  is  a  broad  prohibition  on  employer  interference. 

Consequently,  whenever  a  employer  violates  59-1605  subsection  (b)  through 

(e)  below,  it  may  also  be  violating  subsection  (a). 

Examples  of  independent  violations  of  subsection  (a)  are: 

0   threatening  employees  with  loss  of  jobs  or 

benefits  if  they  join  a  union 
0    questioning  employees  about  union  activities 

in  circumstances  that  tend  to  threaten  or  coerce 

the  employees 
0    spying  on  union  gatherings 
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(b)  dominate,  interfere,  or  assist  in  the  forma- 
tion or  administration  of  any  labor  organization; 
however,  subject  to  rules  adopted  by  the  board  under 
section  59-1613(4),  an  employer  is  not  prohibited 
from  permitting  employees  to  confer  with  him  during 
working  hours  without  loss  of  time  or  pay; 

Subsection  (1)  (b)  relates  to  unions  that  are  dominated  by  the 
employer  and  makes  it  unlawful  for  an  employer  to  interfere  with  the 
formation  of  a  union  by  supporting  its  activities  and  operation  to  such 
an  extent  that  it  is  considered  the  employer's  union  rather  than  a  true 
representation  of  the  employees.  Other  forbidden  interference  would  be 
the  employer  giving  favored  union  privileges  that  are  denied  other 
unions  attempting  to  organize  employees,  e.g.,  allowing  the  favored 
union  to  solicit  membership  in  the  capitol  building  during  working  hours 
and  denying  other  unions  the  same  privilege. 

Subsection  (l)(b)  also  provides  that  a  employee  who  goes  to  the 

employer  to  discuss  something,  such  as  a  grievance,  may  be  permitted  to 

do  so  during  working  hours  without  loss  of  pay. 

(c)  discriminate  in  regard  to  hire  or  tenure  of 
employment  or  any  term  or  condition  of  employment  to 
encourage  or  discourage  membership  in  any  labor 
organization;  however,  nothing  in  this  act  or  in  any 
other  statute  of  this  state  precludes  a  public 
employer  from  making  an  agreement  with  an  exclusive 
representative  to  require  that  an  employee  who  is 
not  or  does  not  become  a  union  member  shall  be 
required  as  a  condition  of  employment  to  have  an 
amount  equal  to  the  union  initiation  fee  and  monthly 
dues  deducted  from  his  wages  in  the  same  manner  as 
checkoff  of  union  dues; 

Subsection  (1)  (c)  forbids  discrimination,  such  as  refusal  to 

hire,  or  to  discharge,  demote,  withhold  benefits,  etc.,  because  of  an 

employee's  union  activities.  It  also  prohibits  discrimination  because 

an  employee  has  refrained  from  or  refused  to  take  part  in  such  union 
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activity  except  to  the  extent  that  an  agency  shop  clause  may  be  in 
effect.  This  means  that  an  employee  cannot  be  required  to  join  a  union 
as  a  condition  of  employment  but  can  be  required  to  pay  an  amount  equal  to 
initiation  fee  and  monthly  dues  if  an  agency  shop  clause  is  in  effect. 
Furthermore,  in  a  letter  opinion  dated  June  17,  1974,  to  the  Missoula 
County  Attorney,  then  Attorney  General  Woodahl  held  that  it  would  be  an 
unfair  labor  practice  under  section  59-1605(l)(c)  for  a  public  employee 
to  enter  into  an  agreement  containing  a  union  shop  clause.  The  employer 
may  agree  with  the  employees'  representative  during  negotiations,  however, 
that  the  employer  will  deduct  an  amount  equal  to  the  union  initiation 
fee  and  monthly  dues  from  the  employees'  wages  and  forward  them  to  the 
union  for  each  employee  who  has  signed  a  "checkoff"  authorization.  If 
such  an  agreement  is  in  effect,  the  employer  could  then  refuse  to  hire  a 
person  who  would  not  agree  to  the  agency  shop  provision.  (This  differs 
from  a  union  shop  in  that  a  union  shop  agreement  requires  the  employees 
to  actually  join  the  union,  not  merely  to  support  it  financially.) 

(d)  discharge  or  otherwise  discriminate  against  an 
employee  because  he  has  signed  or  filed  an  affidavit, 
petition,  or  complaint  or  given  any  information  or 
testimony  under  this  act; 

Subsection  (1)  (d)  assures  employees  that  they  may  assert  their 
rights  under  the  act  and  not  be  discriminated  against.  It  guards  the 
employee's  right  to  use  the  processes  prescribed  by  the  Board  of  Per- 
sonnel Appeals  without  fear  of  recrimination. 

(e)  refuse  to  bargain  collectively  in  good  faith 
with  an  exclusive  representative. 
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Subsection  (e)  reiterates  that  an  employer  must  bargain  col- 
lectively. An  employee  representative  seeking  to  enforce  its  rights 
under  this  subsection  must  show:  (1)  that  it  has  been  designated  by  a 
majority  of  the  employees  within  the  bargaining  unit  and  certified  by 
the  Board,  (2)  that  the  unit  is  appropriate,  and  (3)  that  there  has  been 
both  a  request  that  the  employer  negotiate  and  the  employer  has  refused 
to  do  so. 

(2)  It  is  an  unfair  labor  practice  for  a  labor  organization 
or  its  agents  to: 

(a)  restrain  or  coerce  employees  in  the  exercise  of 
the  right  guaranteed  in  subsection  (1)  of  section 
59-1603  of  this  act,  or  a  public  employer  in  the 
selection  of  his  representative  for  the  purpose  of 
collective  bargaining  or  the  adjustment  of  griev- 
ances; 

Subsection  (2)  (a),  like  subsection  (1)  (a),  is  violated  by  any 

conduct  of  a  labor  organization  or  its  agents  that  restrains  or  coerces 

employees  in  the  exercise  of  their  rights  to  join  or  form  a  labor 

organization  and  to  engage  in  collective  bargaining  activities,  for 

example:  (1)  acts  or  threats  of  force  or  violence  in  connection  with  a 

strike;  (2)  threats  that  employees  will  lose  their  jobs  unless  they 

support  union  activities;  (3)  fining  or  expelling  a  member  for  filing 

unfair  labor  practice  charges  against  the  employees'  representative; 

(4)  refusing  to  process  a  grievance  of  an  employee  to  retaliate  for 

action  of  the  employee.  The  prohibition  against  restraining  or  coercing 

an  employer  in  the  selection  of  the  bargaining  representative  applies  to 

acts  of  a  labor  organization  such  as  insisting  on  meeting  only  with 

department  heads  rather  than  the  negotiator  appointed  by  the  Governor. 

The  prohibition  includes  coercion  applied  by  a  union  to  a  representative 

of  the  employer  in  the  adjustment  of  grievances. 
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(b)  refuse  to  bargain  collectively  in  good  faith 
with  a  public  employer  if  it  has  been  designated  as 
the  exclusive  representative  of  employees; 

Subsection  (2)  (b)  imposes  on  labor  organizations  the  same 

duty  to  bargain  collectively  in  good  faith  that  is  imposed  on  employers 

by  section  (1)  (a).  The  union  would  violate  this  section  by  insisting 

on  the  inclusion  of  an  illegal  provision  in  a  contract. 

(c)  use  agency  shop  fees  for  contributions  to 
political  candidates  or  parties  at  state  or  local 
levels. 

Subsection  (2)  (c)  forbids  a  union  from  using  the  money  withheld 

from  an  employee's  wages  and  forwarded  to  the  union,  under  an  agency 

shop  clause,  for  political  contributions  at  state  or  local  levels. 

(3)  For  the  purpose  of  this  act,  to  bargain  collectively 
is  the  performance  of  the  mutual  obligation  of  the  public 
employer,  or  his  designated  representatives,  and  the 
representatives  of  the  exclusive  representative  to  meet 
at  reasonable  times  and  negotiate  in  good  faith  with 
respect  to  wages,  hours,  fringe  benefits,  and  other 
conditions  of  employment,  or  the  negotiation  of  an 
agreement,  or  any  question  arising  thereunder,  and  the 
execution  of  a  written  contract  incorporating  any  agree- 
ment reached.  Such  obligation  does  not  compel  either 
party  to  agree  to  a  proposal  or  require  the  making  of  a 
concession. 

Subsection  (3)  defines  collective  bargaining.  It  requires  the 
employer  and  the  employees'  exclusive  representative  to  meet  at  rea- 
sonable times  to  negotiate  in  good  faith.  The  duty  to  bargain  covers 
all  matters  concerning  wages,  hours,  fringe  benefits  and  other  con- 
ditions of  employment.  The  obligation  is  conferred  equally  upon  the 
employer  and  the  employees'  representative  so  that  it  is  an  unfair  labor 
practice  for  either  side  to  refuse  to  bargain  collectively.  These 
"mandatory"  subjects  include  such  matters  as  grievance  procedures, 
seniority,  overtime  pay,  procedures  for  discharge,  layoff,  recall, 
safety  practices,  and  agency  shop.  On  "nonmandatory  subjects"  or 
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"permissive  subjects"  the  parties  are  free  to  bargain  and  to  agree  but 
neither  party  may  insist  on  bargaining  on  such  subjects  over  the  objections 
of  the  other  party.  The  duty  to  bargain  includes  the  duty  to  refrain 
from  improper  unilateral  action,  for  example,  the  employer  making 
changes  in  employment  terms  and  conditions  without  consulting  the 
employees'  representative.  Either  party  will  be  found  to  violate  this 
section  if  their  conduct  in  bargaining,  viewed  in  its  entirety,  indicates 
that  the  party  did  not  negotiate  with  a  good  faith  intention  to  reach 
agreement.  The  critical  part  of  this  subsection  is  the  last  sentence 
which  states  very  plainly  that  to  negotiate  in  good  faith  does  not 
require  either  party  to  agree  to  a  proposal  or  to  concede  on  every  item. 

(4)  For  purposes  of  state  government  only,  the  require- 
ment of  negotiating  in  good  faith  may  be  met  by  the 
submission  of  a  negotiated  settlement  to  the  legislature 
in  thp.  executive  budget,  or  by  bill  or  joint  resolution. 
The  failure  to  reach  a  negotiated  settlement  for  sub- 
mission is  not,  by  itself,  prima  facie  evidence  of  a 
failure  to  negotiate  in  good  faith. 

Subsection  (4)  is  an  amendment  added  by  the  1975  Legislature  which 
attempted  to  define  "negotiating  in  good  faith"  as  the  submission  of  a 
negotiated  settlement  to  the  legislature.  The  new  subsection,  however, 
fails  to  state  whethe>^  such  submission  applies  to  every  item  within  a 
proposed  agreement  or  just  to  economic  items.  Furthermore,  the  sub- 
section is  silent  regarding  legislative  action  after  the  submittal  to 
them. 

(5)  This  act  does  not  limit  the  authority  of  the  legis- 
lature, any  political  subdivision  or  the  governing  body, 
relative  to  appropriations  for  salary  and  wages,  hours, 
fringe  benefits,  and  other  conditions  or  employment. 
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Subsection  (5)  recognizes  the  fact  that  the  legislative  body  of  the 

state,  or  any  political  subdivision  of  the  state,  has  the  ultimate 

authority  to  set  all  the  conditions  of  employment  by  statute,  ordinance, 

etc.  Neither  party  may  negotiate  a  contract  that  would  be  "outside  the 

law."  For  example,  the  law  specifically  sets  the  maximum  hours  per  week 

that  a  public  employee  must  work  before  being  paid  overtime,  the  number 

and  dates  of  holidays,  the  number  of  sick  leave  and  vacation  hours  an 

employee  may  earn,  etc.  Contract  provisions  that  would  provide  more  or 

less  benefits  than  provided  by  law  would  be  illegal.  j 

59-1606   Petition  on  representation  matters  -  hearing  -  notice  - 
election. 

(1)  Whenever  in  accordance  with  such  rules  as  may  be 
prescribed  by  the  board,  a  petition  has  been  filed: 

(a)  by  an  employee  or  group  of  employees  or  any 
labor  organization  acting  in  their  behalf  alleging 
that  thirty  per  cent  (30%)  of  the  employees: 

(i)  wish  to  be  represented  for  collective  bar- 
gaining by  a  labor  organization  as  exclusive 
representative,  or 

(ii)  assert  that  the  labor  organization  which 
has  been  certified  or  is  currently  being  recog- 
nized by  the  public  employer  as  bargaining 
representative  is  no  longer  the  representative 
of  the  majority  of  employees  in  the  unit;  or 

(b)  by  the  public  employer  alleging  that  one  or 
more  labor  organizations  has  presented  to  it  a  claim 
to  be  recognized  as  the  exclusive  representative  in 
an  appropriate  unit,  the  board  or  agent  of  the  board 
shall  investigate  the  petition,  and  if  it  has 
reasonable  cause  to  believe  that  a  question  of 
representation  exists,  it  shall  provide  for  an 
appropriate  hearing  upon  due  notice.  In  this 
hearing  the  board  is  not  bound  by  common  law  and 
statutory  rules  of  evidence.  If  the  board  or  an 
agent  of  the  board  finds  that  there  ""S  a  question  of 
representation,  it  shall  direct  an  election  by 
secret  ballot  to  determine  whether,  and  by  which 
labor  organization  the  employees  desire  to  be 
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represented  or  whether  they  desire  to  have  no  labor 
organization  represent  them  and  shall  certify  the 
results  thereof.  Only  those  labor  organizations 
which  have  been  designated  by  more  than  ten  per  cent 
(10%)  of  the  employees  in  the  unit  found  to  be 
appropriate  shall  be  placed  on  the  ballot.  Nothing 
in  this  section  prohibits  the  waiving  of  hearings  by 
stipulation  for  the  purpose  of  a  consent  election  in 
conformity  with  the  rules  of  the  board. 

This  subsection  provides  a  method  of  selecting  an  exclusive  repre- 
sentative. The  process  is  begun  as  set  forth  in  (l)(a)  supra,  by  a 
labor  organization  getting  cards  signed  by  employees  within  an  agency  or 
agencies  stating  that  the  employees  wish  to  be  represented  by  that 
particular  labor  organization.  Once  a  minimum  of  30%  of  the  employees  of 
the  proposed  bargaining  unit  have  signed  cards,  a  petition  may  be  filed 
with  the  Board  requesting  certification  of  the  labor  organization  as 
the  exclusive  representative  for  all  the  employees  in  the  unit.  A 
petition  for  certification  may  be  filed  by  an  employee,  a  group  of 
employees,  by  a  labor  organization  acting  in  their  benefit,  or  by  an 
employer  as  set  forth  in  (1)  (b)  supra.  If  filed  by  the  employer,  the 
petition  must  allege  that  one  or  more  organizations  have  made  a  claim 
for  recognition  as  the  exclusive  representative  of  the  same  group  of 
employees.  The  law  also  provides  that  employees,  or  someone  acting  in 
their  behalf,  can  file  a  petition  for  an  election  to  determine  whether 
or  not  the  employees  wish  to  retain  the  labor  organization  currently 
acting  as  their  representative.  This  is  called  a  decertification 
election. 

After  a  petition  is  filed  the  Board  must  investigate  the  petition. 
It  may  hold  a  hearing,  and  if  necessary  direct  that  an  election  be  held. 
The  purpose  of  the  investigation  is  to  determine,  among  other  things. 
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whether  there  is  at  least  a  30%  showing  of  interest,  whether  an  election 
is  sought,  whether  it  is  an  appropriate  unit,  whether  the  representative 
named  in  the  petition  is  qualified  under  section  59-1603  (4).  It  will 
also  determine  if  other  representatives  should  be  included  in  the 
election. 

Subsection  (1)  (b)  provides  that  the  Board  may  order  a  secret 
ballot  election  where  employees  are  given  a  choice  of  one  or  more  bar- 
gaining representatives  or  no  representatives  at  all.  Board  rules 
provide  that  within  20  working  days  from  the  filing  of  a  petition  for 
certification  any  labor  organization  claiming  to  represent  at  least  10% 
of  the  employees  in  the  unit  may  file  a  petition  to  be  included  on  the 
ballot.  Such  claim  of  representation  must  be  supported  by  presentation 
of  authorization  cards  signed  by  at  least  10%  of  the  employees  of  the 
bargaining  unit.  This  subsection  also  provides  that  the  board  is  not 
bound  by  common  law  or  statutory  rules  of  evidence  in  such  a  represen- 
tation hearing. 

(2)  In  order  to  assure  employees  the  fullest  freedom  in 
exercising  the  rights  guaranteed  by  this  act,  the  board 
or  an  agent  of  the  board  shall  decide  the  unit  appro- 
priate for  the  purpose  of  collective  bat^gaining,  and 
shall  consider  such  factors  as  community  of  interest, 
wages,  hours,  fringe  benefits,  and  other  working  condi- 
tions of  the  employees  involved,  the  history  of  col- 
lective bargaining,  common  supervision,  common  personnel 
policies,  extent  of  integration  of  work  functions  and 
interchange  among  employees  affected,  and  the  desires  of 
the  employees. 

Unit  Determination  -  Subsection  (2)  sets  forth  criteria  for  determining 
an  appropriate  bargaining  unit.  Under  the  law  the  determination  of  what 
constitutes  an  appropriate  unit  is  left  to  the  discretion  of  the  Board 
or  an  agent  appointed  by  the  Board.  Board  rules  provide  that  a  unit  may 
consist  of  all  the  employees  of  any  department,  division,  bureau,  section 
or  combination  thereof.  This  subsection  limits  the  discretion  of  the 
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Board  because  it  must  consider  the  eleven  factors  set  out.  It  should  be 

noted  that  a  bargaining  unit  may  include  only  persons  who  are  "employees" 

within  the  meaning  of  the  collective  bargaining  law.  Section  59-1602 

(2)  supra,  excludes  certain  individuals  such  as  supervisors  and  management 

officials  from  bargaining  units.  The  practice  and  policy  in  private  and 

public  labor  sectors  is  to  also  exclude  employees  from  bargaining  units 

if  they  act  in  a  confidential  capacity  with  an  employer's  officials  who 

are  involved  in  labor  relations.  See:  Hoover  Co.,  55  N.L.R.B.  1321(1944); 

Swift  &  Co.,  124  N.L.R.B.  899(1959);  and  ACF  Industries,  Inc.,  115  N.L.R.B. 

1106(1956). 

(3)  An  election  shall  not  be  directed  in  any  bargaining 
unit  or  in  any  subdivision  thereof  within  which,  in  the 
preceding  twelve  (12)  month  period,  a  valid  election  has 
been  held.  The  board  or  an  agent  of  the  board  shall 
determine  who  is  eligible  to  vote  in  the  election  and 
shall  establish  rules  governing  the  election.  Unless  the 
majority  vote  is  for  no  representation  by  a  labor  organi- 
zation and  in  any  election  where  none  of  the  choices  for 
a  representative  on  the  ballot  receives  a  majority,  a 
runoff  election  shall  be  conducted;  the  ballot  providing 
for  selection  between  the  two  choices  receiving  the 
largest  and  the  second  largest  number  of  valid  votes  cast 
in  the  election.  A  labor  organization  which  receives  the 
majority  of  the  votes  cast  in  an  election  shall  be 
cert-ffied  by  the  board  as  the  exclusive  representative. 

Subsection  (3)  prohibits  the  holding  of  an  election  in  any  collective 

bargaining  unit  or  subdivision  thereof  in  which  a  valid  election  has 

been  held  during  the  preceding  12  month  period.  It  is  unclear  whether 

or  not  a  new  election  could  be  held  in  a  larger  unit  but  not  in  the  same 

unit  or  subdivision.  For  example,  an  election  among  all  the  employees 

in  a  bureau  within  a  division  of  State  government  would  preclude  another 

election  in  the  bureau  or  a  unit  of  the  bureau  for  12  months.  However, 

it  might  not  bar  a  later  election  during  the  12  month  period  among  all 

the  division  employees  including  the  bureau  employees. 
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59-1607   Remedies  for  unfair  labor  practice  -  hoaring  -  procedure. 

Violations  of  the  provisions  of  secuicn  5  (59-1605)  of 
this  act  are  unfair  labor  practices  remediable  by  the 
board  in  the  following  manner: 

(1)  Whenever  a  complaint  is  filed  alleging  that  any 
person  has  engaged  in  or  is  engaging  in  any  such  unfair 
labor  practice,  the  board,  or  any  agent  designated  by  the 
board  for  such  purposes,  shall  issue  and  cause  to  be 
served  upon  the  person  a  copy  of  the  co'Pplaint  and  a 
notice  of  hearing  before  the  board,  a  member  thereof,  or 
before  a  designated  agent,  at  a  time  and  place  therein 
fixed,  not  less  than  five  (5)  working  days  after  the  date 
of  service.  Any  complaint  may  be  amended  by  the  com- 
plainant at  any  time  prior  to  the  Issuance  of  an  order 
based  thereon,  provided  that  the  charged  party  is  not 
unfairly  prejudiced  thereby.  The  persons  upon  whom  the 
charge  is  served  shall  file  an  answer  to  the  complaint. 
The  complainant  and  the  person  charged  shall  be  parties 
and  shall  appear  in  person  or  otherwise  give  testimony  at 
the  place  and  time  fixed  in  the  notice  of  hearing.  In 
the  discretion  of  the  board  or  its  agent  conducting  the 
hearing,  any  other  person  may  be  allowed  to  intervene  in 
the  proceeding  and  present  testimony.  In  any  hearing  the 
board  is  not  bound  by  the  rules  of  evidence  prevailing  in 
the  courts. 

(2)  The  testimony  taken  by  the  board  or  its  agent  shall 
be  reduced  to  writing  and  filed  with  the  board.  There- 
after in  its  discretion  the  board  upon  notice  may  take 
further  testimony  or  hear  argument.  If  upon  the  pre- 
ponderance of  the  testimony  taken  the  board  is  of  the 
opinion  that  any  person  named  in  the  complaint  has 
engaged  in  or  is  engaging  in  an  unfair  labor  practice,  it 
shall  state  its  findings  of  fact  and  shall  issue  and 
cause  to  be  served  on  the  person  an  order  requiring  him 
to  cease  and  desist  from  the  unfair  'abor  practice,  and 
to  take  such  affirmative  action  including  reinstatement 
of  employees  with  or  without  back  pay,  as  will  effectuate 
the  policies  of  this  act.  The  order  may  further  require 
the  person  to  make  reports  from  time  to  time  showing  the 
extent  to  which  he  has  complied  with  the  order.  If  upon 
the  preponderance  of  the  testimony  taken  the  board  is  not 
of  the  opinion  that  the  person  named  in  the  complaint  has 
engaged  in  or  is  engaging  in  the  unfair  labor  practice, 
then  the  board  shall  state  its  findings  of  fact  and  shall 
issue  an  order  dismissing  the  complaint.  No  notice  of 
hearing  shall  be  Issued  based  upon  any  unfair  labor 
practice  more  than  six  (6)  months  before  the  filing  of 
the  charge  with  the  board,  unless  the  person  aggrieved 
thereby  was  prevented  from  filing  the  charge  by  reason  of 
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service  in  the  armed  forces,  in  which  event  the  six  (6) 
month  period  shall  be  computed  from  the  day  of  his 
discharge.  No  order  of  the  board  shall  require  the 
reinstatement  of  any  individual  as  an  employee  who  has 
been  suspended  or  discharged,  or  the  payment  to  him  of 
any  back  pay,  if  it  is  found  that  the  individual  was 
suspended  or  discharged  for  cause.  If  the  evidence  is 
presented  before  a  member  of  the  board,  or  before  an 
examiner,  the  member,  or  the  examiner  as  the  case  may  be, 
shall  issue  and  cause  to  be  served  on  the  parties  to  the 
proceeding  a  proposed  decision,  together  with  a  recom- 
mended order,  which  shall  be  filed  with  the  board,  and 
if  no  exceptions  are  filed  within  twenty  (20)  days  after 
service  thereof  upon  the  parties,  or  within  such  further 
period  as  the  board  may  authorize,  the  recommended  order 
shall  become  the  order  of  the  board. 

(3)  Until  the  record  in  a  proceeding  has  been  filed  in 
district  court,  the  board  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  considers  proper,  may 
modify  or  set  aside,  in  whole  or  in  part,  any  finding  or 
order  made  or  issued  by  it. 

The  rights  of  employees  declared  by  the  legislature  in  this  law  are 
not  self-enforcing.  By  section  82A-1014,  R.C.M.  the  legislature  created 
the  Board  of  Personnel  Appeals  to  ensure  that  employees  may  exercise 
such  rights,  to  protect  both  parties  from  unfair  labor  practices  and  to 
administer  and  enforce  the  law.  The  processes  of  the  Board  are  begun 
only  when  requested.  The  filing  of  a  complaint  sets  in  motion  the 
machinery  of  the  Board.  Board  rules  provide  the  format  of  the  com- 
plaint, the  time  limits  involved,  notice  requirements,  etc.  The  col- 
lective bargaining  law  is  entirely  remedial,  not  punitive.  It  is 
intended  to  prevent  and  remedy  unfair  labor  practices,  not  to  punish  the 
person  responsible.  The  Board,  after  its  hearing,  has  the  power  to 
issue  cease  and  desist  orders  and  to  make  affirmative  orders,  such  as 
orders  to  rehire  discharged  employees,  or  to  remit  back  pay,  etc. 

The  law  requires  an  unfair  labor  charge  to  be  filed  within  six 
months  after  the  alleged  unfair  labor  practice  occurs,  and  appears  to 
make  no  allowance  for  those  cases  where  either  party  might  not  be  aware 
of  the  unfair  practice  until  more  than  six  months  after  its  occurance. 
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After  its  hearing,  the  Board  will  issue  a  proposed  order  and  if 

there  are  no  objections,  within  20  days  the  order  becomes  final.  The 

order  may  be  changed  by  the  Board  at  any  time  before  the  record  is  filed 

with  the  district  court  upon  appeal  from  the  board's  ordev-.  Of  course 

this  may  be  done  only  after  notice  to  all  parties. 

59-1608   Petition  for  enforcement  of  board  order 

jurisdiction  of  district  court  -  procedure  -  finding  by 
board  -  review. 

(1)  The  board  or  the  complaining  party  may  petition  for 
the  enforcement  of  the  order  of  the  board  and  for  appro- 
priate temporary  relief  or  a  restraining  order,  and  shall 
file  in  the  district  court,  at  its  own  expense,  the 
record  in  the  proceedings.  Upon  the  filing  of  the 
petition,  the  district  court  shall  have  jurisdiction  of 
the  proceeding.  Thereafter,  the  district  court  shall  set 
the  matter  for  hearing  and  shall  order  the  party  charged 
to  be  served  with  notice  of  hearing  at  least  twenty  (20) 
days  before  the  date  set  for  hearing.  After  the  hearing 
the  district  court  shall  issue  its  order  granting  such 
temporary  or  permanent  relief  or  restraining  order  as  it 
considers  just  and  proper,  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  the  oraer  of  the  board. 
No  objection  that  has  not  been  raised  before  the  board 
shall  be  considered  by  the  court,  unless  tne  failure  or 
neglect  to  raise  the  objection  is  excused  because  of 
extraordinary  circumstances.  The  findirigs  of  the  board 
with  respect  to  questions  of  fact,  if  suppo'^ted  by 
substantial  evidence  on  the  record  considered  as  a 
whole,  shall  be  conclusive.  If  either  party  applies  to 
the  court  for  leave  to  present  additional  evidence  and 
shows  to  the  satisfaction  of  the  court  that  the  additional 
evidence  is  material  and  that  there  were  reasonable 
grounds  for  the  failure  to  present  it  in  the  hearing 
before  the  board,  the  court  may  order  the  additional 
evidence  to  be  taken  before  the  board  and  to  be  made  part 
of  the  record.  The  board  may  modify  its  findings  as  to 
the  facts,  or  make  new  findings,  by  reason  cf  additional 
evidence  so  taken  and  filed,  and  it  shall  file  the 
modifying  or  new  findings  with  the  district  court.  Any 
order  of  the  district  court  shall  be  subject  to  review  by 
the  supreme  court  in  accordance  with  rules  of  civil 
procedure. 
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(2)  The  commencement  of  proceedings  under  subsection(l) 
of  th-is  section  shall  not,  unless  specifically  ordered  by 
the  court,  operate  as  a  stay  of  the  board's  order. 

If  an  employer  or  union  fails  to  comply  with  a  Board  order  this 
section  allows  either  the  Board,  the  employer,  or  the  union  to  petition 
the  district  court  to  enforce  the  order  of  the  Board.  When  the  court 
hears  such  a  petition  it  may  enforce  the  Board  order,  remand  it  for 
reconsideration,  change  it,  or  set  it  aside  entirely. 

However,  the  Board's  order  remains  in  effect  during  the  proceedings 
unless  the  court  specifically  orders  a  suspension.  If  new  evidence 
should  come  to  light  during  the  court  proceedings  the  court  may  order 
additional  hearings  before  the  Board,  all  of  which  would  be  made  part  of 
the  original  record. 

In  some  cases  the  Montana  Supreme  Court  may  be  asked  to  review  a 
decision  of  the  distr'ict  court  which  would  be  treated  as  any  other 
appeal . 

59-1609   Representative  of  public  employer. 

The  chief  executive  officer  of  the  State,  the  governing 
body  of  a  political  subdivision,  the  commissioner  of 
higher  education  (whether  elected  or  appointed)  or  the 
designated  authorized  representative  shall  represent  the 
public  employer  in  collective  bargaining  with  an  exclusive 
representative. 

The  Governor  or  his  appointee  represents  the  State  in  collective 

bargaining.  At  the  present  time,  the  Governor  has  declared  through 

Executive  Order  1-76  that  all  collective  bargaining  contracts  with  the 

State  must  be  negotiated  and  approved  by  the  Administrator  of  the 

State  Personnel  Division,  Department  of  Administration.  The  State 

Labor  Relations  Bureau  is  under  control  of  the  Administrator  of  the 

State  Personnel  Division  and  the  Chief  Labor  Negotiator  or  one  of  his 

staff  sit  at  the  bargaining  table  as  chief  negotiator  for  all  contract 
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negotiations  involving  State  government.  Representatives  of  the  agency 

involved  also  assist  at  the  table. 

59-1610   Execution  of  agreement  -  a i^MJt ra t i o n^ p ro c ed u re  - 
effect  of  agreement. 

(1)  Any  agreement  reached  by  the  public  employer  and  the 
,  exclusive  representative  shall  be  reduced  to  writing  and 

shall  be  executed  by  both  parties. 

(2)  An  agreement  may  contain  a  grievance  procedure 
culminating  in  final  and  binding  arbitration  of  unre- 
solved grievances  and  disputed  interpretations  of  agree- 
ments. 

(3)  An  agreement  between  the  public  employer  and  a  labor 
organization  shall  be  valid  and  enforced  under  its  terms 
when  entered  into  in  accordance  with  the  provisions  of 
this  act  and  signed  by  the  chief  executive  officer  of  the 
state  or  political  subdivision  or  commissioner  of  higher 
education  or  his  representative.  A  publication  of  the 
agreement  is  not  required  to  make  it  effective.  The 
procedure  for  the  making  of  an  agreement  between  the 
state  or  political  subdivision  and  a  labor  organization 
provided  by  this  act  is  the  exclusive  method  of  making  a 
valid  agreement  for  public  employees  represented  by  a 
labor  organization. 

Once  the  union  and  the  employer  reach  an  agreement  it  is  mandatory 
that  it  be  put  into  written  contract  form  and  be  signed  by  both  parties. 

The  parties  may  agree  to  final  and  binding  arbitration  of  griovantes 
arising  under  the  contract.  Even  though  an  agency  may  have  established 
grievance  procedure  without  binding  arbitration  for  all  members  of  the 
agency,  this  section  allows  the  employees'  representative  and  the 
employer  to  contractually  agree  that  all  grievances  and  disagreements  of 
the  bargaining  unit's  members  over  the  meaning  and  application  of  the 
contract  terms  may  be  resolved  by  binding  arbitration.  In  such  cases, 
the  arbitrator's  decision  will  be  final  and  binding  upon  both  parties. 
The  employees  of  the  agency  who  are  bargaining  unit  members  with  their 
own  contractual  grievance  and  arbitration  procedure  should  be  precluded. 
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of  course,  from  using  the  agency's  grievance  procedure.  Otherwise,  such 
employees  would  have  a  distinct  advantage  over  non-union  employees 
because  they  could  grieve  the  same  matter  twice. 

A  collective  bargaining  contract  involving  public  employees  is 
effective  only  when  it  has  been  put  in  writing  and  signed  by  both 
parties.  A  contract  involving  State  agencies  is  not  effective  until 
signed  by  the  Administrator,  State  Personnel  Division,  Department  of 
Administration  of  the  State  of  Montana.  A  contract  involving  the  State 
Universities  is  rot  effective  until  signed  by  the  Commissioner  of  Higher 
Education. 

59-1611   Counsel  for  public  parties  to  litigation. 

In  any  action  brought  under  the  provisions  of  this  act  in 
the  courts  of  this  state  the  public  employer  shall  be 
represented  by  the  attorney  general  or  attorney  of 
subdivision,  and  the  board  shall  be  represented  by 
counsel  hired  to  represent  the  board  for  purposes  of  that 
proceeding. 

The  Attorney  General  for  the  State  of  Montana  (or  an  attorney  who 
has  been  appointed  Special  Assistant  Attorney  General)  must  represent 
the  State  of  Montana  whenever  any  action  is  brought  in  the  courts 
regarding  the  collective  bargaining  law.  In  many  cases  the  agency 
involved  will  use  its  own  attorney  if  he  has  been  commissioned  as  a 
Special  Assistant  Attorney  General,  or  the  agency  will  request  that  the 
Attorney  General  sc  commission  its  attorney.  If  the  agency  has  no 
attorney,  the  Attorney  General's  staff  would  be  requested  to  represent 
the  agency. 

The  Board  will  hire  its  own  counsel.  This  section  is  speaking  of 
proceedings  such  as  appeals  from  the  Board's  decision,  or  a  petition  to 
enforce  an  order  of  the  Board;  therefore,  the  Board  must  be  represented 
to  defend  its  action. 
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59-1612   Dues  deducted  from  employee's  pay. 

Upon  written  authorization  of  any  public  employee  within 

a  bargaining  unit,  the  public  employer  shall  deduct  from 

the  pay  of  the  public  employee  the  monthly  amount  of  dues 

as  certified  by  the  secretary  of  the  exclusive  representative 

and  shall  deliver  the  dues  to  the  treasurer  of  the  exclusive 

representative. 

This  is  referred  to  as  "checkoff"  of  union  dues.  When  the  public 

employer  agrees,  it  is  required  to  withhold  the  dues  just  as  it  would 

health  insurance  premiums  or  other  deductions.  Under  an  "agency  shop" 

provision  the  employer  may  withhold  an  amount  equal  to  the  union  dues  to 

be  paid  to  the  union  even  though  the  employee  is  not  actually  a  member 

of  the  union. 

59-1613   Subpoena  powers  of  board  -  oaths  -  refusal  to 
obey  -  rules. 

(1)  To  accomplish  the  objectives  and  to  carry   out  the 
duties  prescribed  by  this  act,  the  board  may  subpoena 
witnesses  and  may  administer  oaths  and  affirmations. 

(2)  In  cases  of  neglect  or  refusal  to  obey  a  subpoena 
issued  to  any  person,  the  district  court  of  the  county  in 
which  the  investigations  or  the  public  hearings  are 
taking  place,  or  the  district  court  of  the  first  judicial 
district  of  this  state,  upon  application  by  the  board, 
may  issue  an  order  requiring  such  person  to  appear  before 
the  board  or  agent  to  produce  evidence  or  give  testimony 
about  the  matter  under  investigation.  Failure  to  obey 
such  order  may  be  punished  by  the  court  es  contempt. 

(3)  Any  subpoena,  notice  of  hearing  or  other  process  or 
notice  of  the  board  issued  under  the  provisions  of  this 
act  shall  be  served  as  provided  by  the  rules  of  civil 
procedure. 

(4)  The  board  shall  adopt,  amend,  or  rescind  such  rules 
it  considers  necessary  and  administratively  feasible  to 
carry  out  the  provisions  of  this  act. 
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To  enable  the  Eoard  of  Personnel  Appeals  to  perform  its  duties 
under  the  law,  the  Legislature  delegated  to  the  Board  certain  powers 
that  can  be  used  in  all  cases. 

If  a  party  fails  to  obey  an  order  of  the  Board  to  appear  before  it, 
the  Board  may  request  the  District  Court  to  enforce  the  order.  Failure 
to  comply  with  a  court  order  is  contempt  of  court  and  is  punishable  as  a 
misdemeanor. 

The  Board  is  required  to  follow  the  statutory  rules  for  service  of 

notices  and  other  process  to  insure  that  sufficient  and  proper  notice  of 

all  its  proceedings  is  given. 

59-1614   Mediation  of  disputes  -  fact  finding  proceedings  - 
arbitration. 

(1)  If  after  a  reasonable  period  of  negotiation  over  the 
terms  of  an  agreement,  or  upon  expiration  of  an  existing 
collective  bargaining  agreement,  a  dispute  concerning  the 
collsctive  bargaining  agreement  exists  between  the  public 
employer  and  a  labor  organization,  the  parties  shall 
request  mediation. 

(2)  If  upon  expiration  of  an  existing  collective  bar- 
gaining agreement,  or  thirty  (30)  days  following  certi- 
fication or  recognition  of  an  exclusive  representative,  a 
dispute  concerning  the  collective  bargaining  agreement 
exists  between  the  employer  and  the  exclusive  repre- 
sentative either  party  may  petition  the  board  to  initiate 
fact  finding. 

(3)  Within  three  (3)  days  of  receipt  of  such  petition 
the  board  shall  submit  to  the  parties  a  list  of  five  (5) 
qualified,  disinterested  persons  from  which  list  the 
parties  shall  alternate  in  striking  two  (2)  names,  and 
the  remaining  person  shall  be  designated  fact  finder. 
This  process  shall  be  completed  within  five  (5)  days  of 
receipt  of  the  list.  The  parties  shall  notify  the  board 
of  the  designated  fact  finder. 

(4)  If  no  request  for  fact  finding  is  made  by  either 
party  before  the  expiration  of  the  agreement,  or  thirty 
(30)  days  following  certification  or  recognition  of  an 
exclusive  representative,  the  board  may  initiate  fact 
finding  as  provided  for  in  (3)  above. 
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(5)  The  fact  finder  shall  immediately  establish  dates 
and  place  of  hearings.  Upon  request  of  either  party  of 
the  fact  finder,  the  board  s^lall  issue  sun|)oenas  for 
hearings  conducted  by  the  fact  finder.  The  fact  finder 
may  administer  oaths.  Upon  completion  of  the  hearings, 
but  no  later  than  twenty  (20)  days  from  the  day  of 
appointment,  the  fact  finder  shall  make  written  findings 
of  facts  and  recommendations  for  resolution  of  the 
dispute  and  shall  serve  such  findings  on  the  public 
employer  and  the  exclusive  representative.  The  fact 
finder  may  make  this  report  public  five  (5)  days  after  it 
is  submitted  to  the  parties.  If  the  dispute  is  not 
resolved  fifteen  (15)  days  after  the  report  is  submitted 
to  the  parties,  the  report  shall  be  made  public. 

(6)  The  public  employer  and  the  exclusive  representative 
shall  be  the  only  proper  parties  to  fact  finding  pro- 
ceedings. 

(7)  The  cost  of  fact  finding  proceedings  shall  be 
equally  borne  by  the  board  and  the  parties  concerned. 

(8)  Nothing  in  this  section  prohibits  the  fact  finder 
from  endeavoring  to  mediate  the  dispute  in  which  he  has 
been  selected  or  appointed  as  fact  finder. 

(9)  Nothing  in  this  section  prohibits  the  parties  from 
voluntarily  agreeing  to  submit  any  or  all  of  the  issues 
to  final  and  binding  arbitration,  and  if  such  agreement 
is  reached  the  arbitration  shall  supersede  ihe  fact 
finding  procedures  set  forth  in  this  section.  An  agree- 
ment to  arbitrate,  and  the  award  issued  in  accordance 
with  such  agreement  shall  be  enforceable  in  the  same 
manner  as  is  provided  in  this  act  for  enforcement  of 
collective  bargaining  agreements. 

This  section  discusses  three  methods  for  settling  contract  nego- 
tiation disputes.  The  first  method  is  mediation.  If  the  parties  to 
contract  negotiations  reach  an  impasse  and  cannot  agree  on  a  solution,  a 
third  party  is  called  in  to  help  through  suggestion  or  advice.  Board 
rules  provide  that  all  information  and  documents  supplied  a  mediator  are 
confidential.  A  mediator's  proposals  and  findings  are  advisory  only. 

The  second  method  is  fact  finding.  Either  the  employer,  the 
union,  or  the  Board  may  initiate  fact  finding.  When  a  request  for  fact 
finding  is  made,  the  Board  submits  a  list  of  five  names  to  the  parties. 
The  parties  alternate  in  striking  two  names.  The  one  remaining  is  the 
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fact  finder.  The  fdct  finder  investigates,  assembles  and  reports  the 
facts  of  the  dispute  and  makes  recommendations  for  settlement.  The  law 
also  provides  for  making  the  fact  finder's  report  public. 

A  third  method  for  dispute  resolution  is  arbitration.  The  parties 
may  voluntarily  agree  to  submit  the  issues  to  an  impartial  third  party 
for  his  final  and  binding  decision. 

59-1615   Existing  collective  bargaining  agreements  not  affected. 

Nothing  in  this  act  shall  be  construed  to  remove  recog- 
nition of  established  collective  bargaining  agreements 
already  recognized  or  in  existence  prior  to  the  effective 
date  of  this  act. 

This  section  has  been  called  the  "grandfather  clause".  It  is 
uncertain  whether  this  section  was  meant  to  refer  only  to  collective 
bargaining  contracts  in  existence  prior  to  the  collective  bargaining 
law,  i.e.,  prior  to  July  1,  1973,  or  whether  it  was  meant  to  refer  to 
the  exclusive  representative  and  bargaining  units  as  well.  The  Board  of 
Personnel  Appeals  decision  of  February  4,  1974,  in  the  case  of  Retail 
Clerks  International  vs.  Montana  State  Department  of  Revenue  held  that 
the  clause  applies  to  the  recognition  of  the  contracts  existing  before 
July  1,  1973,  as  well  as  those  previously  existing  bargaining  units. 
This  clause,  however,  has  not  yet  been  interpreted  by  the  courts. 

This  clause  was  certainly  never  intended  to  exempt  previously 
existing  bargaining  units  and  their  contracts  from  the  provisions  of  the 
collective  bargaining  law  of  1973.  The  intent  of  this  transitional 
clause  was  rather  to  preserve  and  to  continue  in  force  that  de  facto 
recognition  of  pre-July,  1973,  contracts,  exclusive  representatives,  and 
bargaining  units  until  those  contracts  expired.  Whenever  those  contracts 
expired,  those  contractual  provisions,  exclusive  representatives,  and 
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bargaining  units  represented  would  all  be  subject  to  change  by  nego- 
tiation. 

59-1616   Administrative  Procedure  Act  applied. 

All  hearings  and  appeals  shall  be  in  accordance  with  the 
appropriate  provisions  of  the  Montana  Administrative 
Procedure  Act  (82-4201  to  82-4225). 

This  section  clearly  provides  that  all  hearings  and  appeals  under 
the  collective  bargaining  act  for  public  employees  are  to  be  in  accordance 
with  the  provisions  of  the  Montana  Administrative  Procedure  Act.  The 
Administrative  Procedure  Act  is  the  law  which  regulates  all  State 
agencies  concerning  their  rule  making  and  hearings  of  contested  cases. 
The  Act  sets  forth  specific  time  limits  and  procedures  which  must  be 
followed  by  all  agencies  when  adopting  rules  or  conducting  hearings. 

59-1617   Negotiable  items  for  school  districts. 

Nothing  in  this  chapter  shall  require  or  allow  boards  of 
trustees  of  school  districts  to  bargain  collectively  upon 
any  matter  other  than  matters  specified  in  section  59- 
1605(3). 

This  section  purports  to  specifically  limit  and  disallow  boards  of 

trustees  of  school  districts  from  negotiating  upon  any  matters  other 

than  those  set  forth  in  section  59-1605(3),  supra.  Section  59-1605(3) 

states  that  the  parties  shall  meet  "at  reasonable  time?  and  negotiate  in 

good  faith  with  respect  to  wages,  hours,  fringe  benefits,  and  other 

conditions  of  employment."  The  terms  "wages",  "hours",  "fringe  benefits", 

and  "other  conditions  of  employment"  are   so  vague  and  general,  however, 

that  it  is  conceivable  that  such  terms  could  encompass  almost  any  area 

of  labor-management  relations  that  exists  between  teachers  and  the 

boards  of  trustees.  Quite  frankly,  this  purported  limitation  of  teachers' 

rights  to  negotiate  appears  meaningless. 
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"Other  Pertinent  Laws" 

11-1024       Group  insurance  for  all  departments  and  agencies  of  the 
state,  county,  city  officers  and  employees-authority- 
approval  of  employees-limit  on  contributions, 

19-107       State  employee  holidays. 

41-1121       Hours  of  labor  for  state  and  municipal  government,  mines, 
mills,  smelters. 

41-2201  through  2209    Nurses'  employment  practices  -  bargaining  rights 

notice  of  strike. 

41-2301  through  2307    Minimum  wages  and  hours. 

41-2501  through  2505    Employment  of  strikebreakers. 

41-2601  through  2606    Maternity  leave. 

59-510       Office  hours  -  office  and  employee  hours. 

59-903       Definitions  -  classification  and  compensation  act. 

59-904       Officers  excepted  from  provisions  of  act. 

59-905       Personnel  classification  plan  -  development 

59-906       Guidelines  for  classification. 

59-907       Review  of  positions  -  change  in  classification. 

59-908       List  of  positions  maintained  -  contents. 

59-909       Determination  of  number  and  classes  of  employees  in 
each  agency. 

59-910       Budget  director  authorization  for  increase  of  salary 
or  wage  of  class. 

59-911       Budget  director  authorization  for  increase  in  number  and 
class  of  positions  of  agency. 

59-912       No  limitation  on  legislative  authority. 

59-913       Functions  and  duties  of  department  -  delegation  of 
authority  -  issuance  of  personnel  policies. 

59-914       Merit  system  continued. 

36  Att.  Gen.  Op.  #29    State  employee  classification  plan  is  applicable 

to  all  state  merit  system  agencies. 
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59-1001       Annual  vacation  leave. 

59-1002       Accumulation  of  leave. 

59-1003       Separation  from  service  or  transfer  to  another  department  - 
cash  for  unused  vacation  leave  upon  termination. 

59-1005       Absence  because  of  illness  not  chargeable  against  vacation 
unless  approved  by  employee. 

59-1007       Persons  excepted  from  leave  of  absence  provisions  - 
school  teachers. 

59-1007.1  Definitions  -  leave  of  absence  provisions. 

59-1008  Sick  leave. 

59-1009  Observance  of  holiday  falling  on  an  employee's  day  off. 

59-1010  Jury  duty  -  service  as  witness. 

59-1105  Contribution  account  -  social  security. 

59-1109  Supplementation  of  social  security  benefits, 

59-1601  Policy  -  collective  bargaining  act  for  p'iblic  employees. 

59-1602  Definitions  -  collective  bargaining. 

59-1603       Employee's  right  to  join  or  form  labor  organization  and 
engage  in  collective  bargaining  activities. 

59-1604       Duty  to  bargain  collectively  -  good  faith. 

59-1605       Unfair  labor  practices  of  employer  or  labor  organizations. 

59-1606       Petition  on  representation  matters  -  hearing  -  notice  - 
election. 

59-1607       Remedies  for  unfair  labor  practice  -  hearing  -  procedure. 

59-1608       Petition  for  enforcement  of  board  order  -  jurisdiction  of 
district  court  -  procedure  -  finding  by  beard  -  review. 

59-1609       Representative  of  public  employer. 

59-1610       Execution  of  agreement  -  arbitration  proceoure  -  effect 
of  agreement. 

59-1611       Counsel  for  public  parties  to  litigation. 

59-1612       Dues  deducted  from  employee's  pay. 

59-1613       Subpoena  powers  of  board  -  oaths  -  refusal  to  obey  -  rules, 
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59-1614  Mediation  fo  disputes  -  fact  finding  proceedings  -  arbitration, 

59-1615  Existing  collective  bargaining  agreements  not  affected. 

59-1616  Administrative  Procedures  Act  applied. 

59-1617  Negotiable  items  for  school   districts. 

64-301  through  315  Freedom  from  discrimination. 

64-316  through  330  Code  of  Fair  Practices  -  State  and  local   govern- 

ment non-discrimination. 

82A-1014  Board  of  Personnel   Appeals  created  -  classification  and 

compensation  act  -  authority  of  board. 


Source;    Personnel   Division,    Montana   Department   of   Administration, 
November,    1976. 
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